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APPENDIX TO CHAP. 1. 


ZILLA OF VERDACHALLUM. 

March 14, 1810. 

Teroovaiideporam Clirislinamacliariar, 

By liis Vakeel, Seshadrvi Jyengar, 

V. 

Alamalamman , 

By liis Vakeel, Syed Kussanooden Oawii. 

Wk send yon copy of the genealogical table iji this 
cause ; and you will let us know which of the parties is 
to be considered as heir. If the proprietor of a pro^ 
perty authorize another to take possession of it, and per- 
form his funeral ceremonies after his death, and die, 
leaving' an heir at law, is the latter thereby disinherited ? 

Am wcr of the Pmidit. 

The gift by tlie owner in his liletirne was competent; 
and takes etrect upon his death. 
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Remarks. 

This is a consequence of the po%ver oi giving; which is 
not restrained, unless in the case of land, the owner 
liaving male issue living ; or in that of tlie whole pro- 
perty, leaving the family thereby destitute. Jagannatha’s 
Digest, book ii. ch. iv. ver. 4, 5. 7. 9. 14. 18. According 
to the Smriti-Sara, cited by Jagannatlia, (vol. ii. p. 118.) 
a gift of the whole estate is valid, but sinful. In the case 
of land, however, the gift would be invalid, if the heir 
were a lineal male descetrdant, and did not consent. 
Mit. on Inh. ch. 1. sect 1. ^ 27. C. 



CHAP. I. 


ZILLA OF CAMRA. 

May 3, I S 10. 

1. If a patrimonial estate in land be to be disposed of^ 
as danuni, or gift to any one^ can the whole of it be so 
parted with, withoiit the consent of the wife of tlie 
donor, or reservation to her of any share? 

2. Will tlie conveyance be good, by wny of assign - 
ment in trust, in tlie absence of the donee ? 

3. Will it be good, if the gift consist in the donor at 
Ins death, saying, '' Yon will take the whole of my effects, 
ton’other with mv debts ?*' 

A ?isw('}\ 

F Tlie wile slionld consent ; and some land shovdd be 
given her, sufficient lor her maintenance. 

2. Tliongffi the donee were not present, if the donor 
freely, and witli gold, and {>()uring of water, give befot c' 
witnesses, it will be according to Sastra. 

3. It will not. 

lierm/fdis, 

F The gift by tlic owner would not be iiivalid, though 
made without his wife's consent, 

2. No doubt, a gift may be made to an aS)scrd: person. 

See passage cited in notes to Jimnta V^ihaiia, eh. i. F22. 
And, conceniingr the delivery of oold, Mil. e/n Iidi. rdi. i- 
'^ect. 1. 31. 

3. ft wants the fomiulities of a y ih. , < * 



4 


Al'PKNDIX TO 


ZILLA OF CUDDAPAH. 

Nacharummali and Another, 

V. 

Sashummah and Another. 

The deceased Vengauah, beside his son Singree, left 
surviving him the defendant Sashummah his wife, a 
daughter, two daughters-in-law, and a fraternal sister-in- 
law, — all widows. In his last illness, he directed that 
after his death, a certain sum, with his accounts and 
bonds being first given to his son, the residue of his pro- 
perty should be divided e(}ually between him and the 
five widows. This was accordingly done; and the son 
having since died, the two daughters-in-law, above al- 
luded to, claim to be entitled to share what he has left, 
as atrainst the defendant Sashummah, the mother of 
Singree deceased. Qu. as to their right? 

A nsver. 

The deceased Venganah, having a son, had no right to 
make the distribution stated. 

The opinion proceeding to enumerate in order the per- 
sons successively entitled by law to inherit to Singree, 
concludes that, in the actual state of the family, the de- 
fendant, the mother of Singree, and not tlie parties claim- 
ing, is entitled to succeed to Singree’s share of what his 
father Venganah left. 



CHAP. I. 


O 


Remarks. 

By law, as received in tlie school that follows the 
Mitachshara, Sinrili-Chandrica, and Al&dhatn/a, a father 
is restrained from giving away immoveables, without the 
concurrence of his sons: but he is not precluded from 
disposing of moveables at his discretion. (Mit. on Inli. 
cb. i. sect. 1. 27.) Considered then as a gift, the dis- 
tribution alluded to, which seems not to have concerned 
land, should not have been deemed invalid. No doubt, 
the mother (and not the sisters-in-law) was entitled to 
succeed to the son’s property. C. 

The answer is no doubt correct as it applies, Whether 
Venganah had or had not a right to make the disposition 
he did ? having been made, the question to be decided is. 
Who succeeds to Singree? for the previous distribution is 
not subjudice. The preference of the mother is probably 
correct. E- 
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ZILLA OF SARUN. 


(A) Ram Tuwukbl Ticvarec 

(B) Lai Ram Tievaree 

V. 

(O) Four sons of Chutur Tievaree 
(D) Ico Lai Tievaree 


) 




Appellants. 


} 


Respondents. 


Raggoo Natli, deceased, was the father of A, C, 
and D. A is the father of B. It appears that C and 
D having instituted in tlie Zillah of Saruu a suit 
against A and B, claiming certain lands on the ground 
of their having been assigned to A by a deed in writing 
by their father Ragg'oo Nath, contrary to the Shastre, ob- 
tained a decree in their favour by the decision of the 
Registrar, whicli was confirmed in appeal by the assistant 
judge. The appeal of A and B to the Provincial 
Court not being admitted, they petitioned the Sudder 
Dewanne Adawlut ibr a special appeal ; upon which that 
Court referred to their Hindu law officers the following 
questions, arising from the case as above stated, with the 
[deas urged by the aj)pellants. 

1 . Supposing Ruggoo Natli to have acquired tlic lands 
in dispute by means of ancestral property, could he, in 
that case, assign them by deed to one of his sons, to the 
exclusion of the others ? 

2. Supposing them to have been not ancestral, but of 
his own acquisition, could he do so ? 



CHAP. I. 
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In answer, the Pundits replied; 

That, under the circumstances stated, the father, in 
either case, was not competent to assign over, by any 
means, the lands in question to one son, without the 
consent of the others ; a father not having power either 
to give or sell without the consent of his sons, whether 
land or slaves, though acquired by himself, much less 
where they have descended to him. And for this they 
referred to the text of Menu, cited in the Mitachshara^ 
Vyavahara Madhavya, Vira Mitsodaya, Vivada Tan- 
dava, &c. &c. 

Communicated by Mr. Sutherland. 
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APPENDIX TO 


ZILLA OF GANJAM. 

Sept. 5, 1805. 

A Brahmin having separated himself from his family 
above sixty years ago, made a formal division with his 
brothers ; and, having no male issue, gave his meerass, 
or right of conducting the religious ceremonies in the 
houses of a certain class of people, to his son-in-law, 
and died. His nephews and other relations having put 
in their claims, who is entitled to it according to the 
Hindu law? 


Answe}\ 

The gift to the son-in-law is valid, provided it was 
made with the consent of the giver’s wife; or, if he 
had none, of his motlier, grandmother, or other rela- 
tions whom it was his duty to maintain, subject to there 
having been other property remaining sufficient for 
their support. The owner may dispose of his pro- 
perty as he pleases, first setting apart enough for the 
maintenance of his family. 


Remarks. 

The necessity of every one to provide for the main- 
tenance of his family, and their consequent right to a 
sufficiency for that purpose, is generally admitted. 
The concluding part of this opinion is however too 
vague ; in fact, it is not the case universally, that the 



owner may dispose of his property as he pleases. An 
individual cannot alien his real estate, to the prejudice of 
his heirs. With respect to the case proposed, I agree 
with my Pundit that the gift was invalid; though he 
thinks the son-in-law, during his wife’s life, might, as^ 
her representative, have enjoyed the right conferred. 
“ Pamohitya" is the technical name of the object of the 
gift. Of this, three descriptions are recognized. 1 - The 
“ Kramagataf or ancestral. 2. “ Swayankuta," or self- 
acquired. 3. “ Agantuka," or temporary. The two 
former are regarded as “ Vrilti,” .subsistence ; and, by 
custom, considered as analogous to real property. The 
last is merely incidental. From the term “ meerasf 
used in the statement of the case, (being an Arabic 
word, signifying heritage^ it would appear that the 
disputed Pamohitya was of the first description above- 
mentioned ; in which case, there can be no doubt but 
that the gift was not valid against the nephews of 
the donor. S. 
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ZILLA OF VIZAGAPATAM. 

December 17, 1808. 

The family of the deceased, a Hindu of the Banyan 
tribe, con|isted,of his wife and the widows of two sons 
dead without leaving- issue ; when, being at the point of 
death, he caused to be drawn two instruments under 
two several dates, purporting, that nothing should be 
given to his elder daughter-in-law, except the jewels 
she had worn during the life of her husband; but that 
the younger one should have some of the moveables, 
beside her ornaments ; and that all the rest of his pro- 
perty, moveable and immoveable, should belong, in 
certain specified proportions, to his blood relations, his 
servants, and his widow. — Are these instruments valid? 
And, if not, in what manner arc the three widows, i, c. 
the widow of tlie deceased, and his two daughters-in- 
lavv, living togethor, to divide the estate ? 

Anmer. 

The Pundit,' protesting against acts done under the 
influence of prejudice or resentment, proceeded to say, 
that, subject to the instruments, the control of the whole, 
in default of male issue, devolves on the widow of the 
deceased ; and there is no authority for dividing the 
property between her and the daughters-in-law, with- 
out her consent. If she consent to a division, it should 
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be into four parts ; of wliieli she should take two, and 
the two daughters-in-law one each. 

(Signed) Dushyhanain, Sastree. 


lienutrks. 

A disposition of property made under the influence 
of anger, as of any other violent passion, disturbing the 
intellect, is by law invalid. But the objection must 
appear from other circumstances than the mere fact of 
the disposition being different from that which the law 
would have made without it. The whole property in 
question was vested in the father, and he, having no 
surviving male issue, was not restricted by law from 
disposing of immoveables, as well as moveables, at 
his discretion. Whatever was not so given away by 
him would devolve by inheritance on his widow, and, 
after her death, on bis legal heirs; and, according to 
an opinion which is supported by the author of tlie 
Veijm/anti, a commentary on Vishnu, the widows oi 
sons, who died before tlieir father, are entitled to sue- 
ceed to him. But this doctrine, on whi( h alone the 
daugliters-in-law could found any preteiisions to par 
ticipate, is not generally received in tise schools avIhcIi 
follow the Mitaeshara. C. — Sec AppeTid. to eh. vii. 
On Inheritance, p. 240. 

Mr. Ellis, in a remark reflecting with considerable 
freedom on the Pundit in this case, was of ojtinion that 
the widow of the father was the heir, and that the dis- 
position of the deceased was of no validity. 
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ZILLA OF GANJAM. 

A Brahmin having some landed property, gave it to 
his paternal nephews, who had been divided from the 
family ; and died, leaving his widow, and a Widowed 
da;ugh ter- in-law, surviving him. — Qu. was the gift com- 
petent, according to the Hindu law ? 

Answer. 

It is defective, in not having allotted a part for the 
maintenance of the women ; a gift by a man, leaving 
his family destitute, being strictly forbidden. 

Remark. 

In this case, the Brahmin had no male issue living ; 
and supposing provision to have been made for his 
widow and da\ighter-iu-law, the gift to the nephews 
was probably valid, though the wife was the heir at 
law. S.* 
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ZILLA OF GANJAM. 

A Bralimin having a son, and a grandson by another 
son deceased, a few days before his death, drew out a 
paper in the name of Sree Vmeataswaraloo, (the god 
worshipped at Tripeltjj^ stating, that the whole of his 
property being divided into four parts, two of them 
should be retained by himself, one belong to his son, 
and the remaining one to his grandson, the representa- 
tive of his elder son deceased; the two hitter to enjoy 
their sliares during their respective lives, the same after 
their deaths to vest severally in their widows. Signed 
by the parties, it was attested by witnesses. Neverthe- 
less, the son subsequently, before the death of his father, 
objected to the disposition. Since the death of the 
father, the widow of the latter having brought a suit to 
recover the sliares reserved by her husband under the 
writing referred to, you are to say whetlicr it be valid, 
and she entitled under it to the shares in question? Or, 
whether she is entitled to be maintained only; and, if 
so, bow much is to lie paid her annually out of the pro- 
perty for her mainteiianee ? 

A nxwer. 

The writing alluded to is inconsistent with the Hin- 
du law, according to which the estate of the father 
can never be inherited by another, while there are sons, 
Tlie widow, therefore, must be content with mainte- 
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nance, which shovikl he an annual allow'ancGj suitable 
to her rank and condition. 

Jtenuirk. 

The deed in question does not appear necessarily in- 
consistent with the Hindu law. The only part that 
seems liable to future objection, is that which stipulates 
the reversion of the shares of the son and grandson to 
their widows. This would be invalid and void, so far 
as it went to affect real property, if the son or grandson 
left an heir preferable to their widows. As the case is 
stated, I do not understand that the writing contained 
any condition that the two shares reserved by the Brah- 
min shall survive to his widow. Did it, I conceive 
that it word d be valid as against the son and grandson 
who voluntarily signed it; though not as against any 
other preferable heir to the widow, so far as real pro- 
perty might be concerned. So that, during their lives, 
the widow would be entitled to their interest in it, and 
no longer; unless it continued to her by operation of 
law. S. 



CHAP. I. 


ZILLA OF COMBACONUM. 

September 10, 180b. 

The deceased, having sons and daughters, in his life- 
time divided his estate with his sons, giving to liis wife 
a portion of land, for her life. — Was the latter gift 
valid ? 


It was. 


Answa'. 


Remarks. 

Land may be given by the husband to his wife in 
Stridhana, and will be Imr absolute property. The 
gift in question, however, appears to have been for life, 
and seems to be merely an allotment for maintenance, 
in which case too it is doubtless valid, and the land 
will be at the son’s disposal, after the widow’s death. 

C. 
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ZILLA OF CHINGLEt>UT. 

October 15, 1803. 

A man having assigned, as part of a portion for his 
daxaghter, a female Pariah belonging to him, is the as- 
signment, which is in writing, good? 

Atiswcr. 

If the woman come within one of the five descrip- 
tions of slaves, that arc not to be emancipated, the por- 
tion, partaking of the six essential qualities of Stridhana, 
will be good in law. 

(Signed) 

T. Kistnama Chakiar, Pundit. 

Remark. 

There is notliing iix the law to prevent a slave being 
given, like any other property, as a nuptial present. C, 
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A native of Bengal (Hindu^ having lost the sons that 
ne had by his first wife, in order to reconcile her to his 
purpose of taking a second, settled some houses and 
grounds upon her, but without giving possession of 
them; to obtain which, she brought an ejectment against 
him in the Supreme Court; which the Pundits of the 
Court considered to be maintainable, upon the ground 
of its being Stridhana, which it was illegal for any one 
to withhold; reporting, at the same time, that her domi- 
nion over real property, derived from her husband, con- 
sisted in enjoyment, and did not extend to alienation. 

Rayiarks. 

The opinions delivered by the Pundits in this case 
appear conformable to the doctrine received in Bengal. 
A wife may not aliene, as she pleases, her real “ })ecu- 
liar property” {Stridhana) bestowed by her husband; 
but I imagine she is absolute with respect to such pi o- 
perty, derived from any other quarter. .Jim. Vali. ch. 
iv. sec. 1. § 23. What precedes is applicable to the 
doctrine of the Bengal school. According to the 
Benares, and Maithila authorities, the restriction upon 
her as to real property is general. S. 
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ZILLA OF VIZAGAPATAM. 

January 23, 1810. 

A husband, surviving his wife, died, leaving only a 
daughter, who succeeding to his property, which was 
in land, her husband took upon him by writing, to 
dispose of a part of it to a Brahmia, the wife objecting 
at the time to the alienation. The granter having, in 
consecjuence of this opposition, got back the deed, the 
Brahmin brouglit his action to recover the land, insist- 
ing on his right under the grant. On reference to the 
Pundit of the Court, he is of opinion that the right of 
the daughter to succeed was clear; and that the hus- 
band had no power to dispose of any part of the land 
so descended, without her consent. 


llemarks. 

Here the married daughter inherited in default of 
male issue, widow, or unmarried daughter. — Mitaesh. 
on Inh. eh. ii. sect. 2, 3, &c. Her husband was 
precluded from using his wife's property, unless for 
the performance of some indispensable duty, or in cir- 
cumstances of distress. — Ibid. sect. xi. 32. C. 



CHAP. r. 
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ZILLA OF BELLARI. 

July 23, 1808. 

Hammuckah, ik Rmig’apah. 

The Defendant states, that toward payment of the 
money adjudged due from him to the Plaintilf, by the 
decree of the Court, his only property consists in the 
ornaments worn by his wife, who is yet but seven years 
of age. Are they liable to be seized in this case, in 
execution for the debt in question ? 

A?}swrr. 

It appears from Catvayuna, that a husband cannot 
appropriate jewels given to his bride, even for his 
necessary maintenance; and the judgment recovered by 
the Plaintiff, must be satisfied by other means. 


Remarks. 

The answer supposes the ornaments to be the wife’s 
property (Stridkana), given to her outright; but the 
c|uestion leaves it dubious whether they might not be 
the husband’s, and only allotted to lier for wear. In 
distress, the husband may I’or his relief, take his wife’s 
separate property ( Siridhana ). — Mitaesh. on Inh. ch. ii. 
sect. xi. § 31. — But he is not compellable by a cre- 
ditor to do so; in other words, the creditor cannot seize 
the wife’s goods in execution for the husband's debt. 
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One of the circumstances, under which the husband 
may take the womans •property of his wife is, “ under 
“ arrest.” . The creditor indeed could not seize the jewels 
in possession of the wife, and forming her Stridhana ; 
but he might have arrested the husband, who might 
then have legally appropriated them to the payment 
of his debt. E. 
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ZILLA OF CHINGLEPUT. 

May 31, 1803. 

On reference to the Pandit, as to the form and effect 
of a deed of Strklhana, he certified in substance as 
follows : 


Au.swer. 

Slt'idltaiiu tnean.s an c.slatc civen to a woman. In a 
deed confcrriiig it, tlie year and month should be men- 
tioned, with word.s to the eftect following: — “ I give 
“ you so much out of iny estate as Mungalc Drauiia., 
“ or matrimonial portion ; (literally, ceremony money ;) 
“ and you are to enjoy it as your owm.” The property 
so given descends from her to her daughter; if she 
have no daughter, to her son. 

(Signed) T. Kistnama Chakiau. 


Remarks. 

This is deduced from general maxim, s concerning the 
form of a solemn deed. Given to her by her kirrsman 
at her marriage, or before, or subsequently to it, the 
property is her Stndhuna. Sec Mitaesh. on Inh. cli. ii. 
sect. xi. — For succe,ssion to it after her death, see Id. 
sect. xi. 11, 12, et seq. 

c 3 
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The Pandit (in a case missing) reported, that if a 
man having been in possession of the land of another for 
hventy years, the owner, living in the same village, in all 
that time, make no claim, it becomes the property of the 
occupier ; and, on the same principle, if one have been 
allowed to retain, undemanded, another’s money for (en 
years, the lender living all the time in the same village, 
it is irrecoverable. 

Remarks. 

Sec .Tagannallia’s Dig', b. 1. cxiii. C. 

I’his is not the law, according to authorities in 
this (the Southern) part of India. Vijnyaneswara, after 
a long argument, rules, that it is the perishable produce 
only of land that cannot be recovered after the expira- 
tion of Iweufj/, and of otlun' property after tCfi years, 
such land, or otlier property, having been cnjfjyed to the 
exclu.sion ol the owners, by his default, or in his view. 
A\'ith regard to lajul, he hold.s that, li' legal acquisition 
can be disproved, even after the expiration of a hundred 
years, (consid(*rcd as the mea.sure of the life of man,) 
ownership is not established by possession ; and he 
jiccordingly declares, that “ even beyond the period of 
memory, if there exi.st a current tradition of tlie illegality 
“ of the acquisition, the enjoyment is not valid.” And it 
is observable, that, to render it so in any case, it must 
have lieen in view of the owner. In fact, accord- 
ing to the original and correct doctrine of the Hindu 
law, enjoyment or possession can never be cause of 



CHAP. I. 


21 * 


ownership, it is a presumption of it only ; but, if the 
want of original title can be shewn, the possessory 
holder may, at any time, be divested of the property. 
This applies not merely to land, but to property of 
every description. The Hindu canon is, “ Acquisition 
“ must be shewn;” all else is exception. Menu says, 
“ He who enjoys without ownership for many hundreds 
“ of years, the Lord of the earth shall inflict on that cri- 
“ minal the punishment ordained for thieves.” C. 
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BOMBAY. 

Broach. — Court of Adawlut, Jan. 25, 1812. 

Upon the case referred, and consideration of the 
law, it appears to us, that the right of “ Wagdan” or 
betrothing a girl, and of marrying her after, belongs, in 
the first instance, to the father; if he be not living, 
then to the paternal grandfather ; failing him, to the 
brother of the girl ; if she have no brother to her pa- 
ternal uncle ; in default of such relation, to her male 
cousins on the same side ; and, ultimately, to her mo- 
ther. In the present case, the girl’s paternal uncle has 
the right. — Referring to a text in the Mitacshara. 

(Signed) Nikbiiuyram, Sasti'ce. 

Wai uBijRAM, Saslree. 

Remark. 

The passage in the Mitacshara is part of Yajnya- 
walcya’s text (part i.) — “ The father, paternal grand- 
“ father, brother, kinsman, remote relations, ( saculya,) 
“ and mother, are the persons to give away a damsel; 
“ the latter respectively, on failure of the preceding.” 

C. 
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ZILLA OF VERDACHELLUM. 

Narasuminall, v. Ragavendrachoree. 

Nov. 24, 1809. 

A son refuses to maintain his mother, alleging- that, 
without his consent, she married off two of her daugh- 
ters, receiving at the time a certain sum from each oi‘ 
their respective husbands. — l.Does this exonerate him 
from the obligation of maintenance?- — 2. Is she enti- 
tled to retain money so received ? 

Answer. 

The son’s obligation of maintenance is not dis- 
charged by what is stated, neither can he call his mo- 
ther to account for the money in (jiiestion received by 
her, provided it were given to her for her own use. 


- Ranarks. 

The brother of the girls, not the mother, luad the 
right to give them in marriage. But sht; doe.H not for- 
feit her maintenance by that a.ssumption of the son’s pri- 
vilege. — As to the receipt of money for giving a dam- 
sel in marriage, it is reprobated by Menu, ch. ix. ver. 
98, and 1 00. Being a present voluntarily given to the 
mother, it cannot be claimed by her son, nor set off 
against her maintenance. He had no right to any gra- 
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tuity for tlie marriage of his sisters, and therefore can- 
not claim it as his due. C. 

The mother had no right to marry the daughters 
without the consent of her son, under whose protection 
she and they were ; but he ought to have prevented it 
at the time. E. 
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MADRAS. 

Sudder Dewanny Adawlut. 

A Hindu, employed in the army, dies, leaving at his 
death a betrothed wife, with whom consummation had 
not taken place ; together with concubines, and both 
adopted and illegitimate children; and, with respect to 
property, a pension payable to his heirs. — Who are, in 
this case, his heirs ? 


Anstve^'. 

The adopted cliildren are entitled to the pension, 
subject to the obligation of maintaining the concubines. 
It is so held in Vivandnbliangarnava, “ on partition of 
“ patrimony.” But it is not said that women with whom 
marriage has not been consummated, and illegitimate 
children, have any claim to inherit. 

( Signed) V {■: \ i: a r a s a , Sciatrce. 


Remarks. 

If what is here called brtrolhrnmt be the first, or real 
marriage (for the fetching home of the bride at the age 
of puberty, commonly called the second marriage, is 
merely the solemnization, not the celebration of the rite) 
— the woman cannot be married again,* (except in 

* In a late case before the Sudder Dewanny Adawlut, of Madras, where a mar- 
riage had been interrupted by the death of the husband sub.setjuont to betroth- 
nif nt, and before consummation ; the young woman who survived, claimed to 
inherit to the decea.sed as his widow ; or to be entitled at least to inaiuteiiance 
«*ut. of his* assets. But the suit w’as compromisah V^encataram v, ^'enestasoo- 
hormeJl. Fourth Term, i.824. 
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some castes, where custom supersedes the law) — and, 
as I know of no distinction made by the Hindu priests 
between consummation and non-consummation, she is, 
in my opinion, entitled to be considered in every 
respect as a wife. E. 
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BOMBAY. 

Broach. — Court of Adavvlut, Sept. 6, 1811. 

Iti the case of Kubyan, who first betrothed his 
daughter to Franwulub, the brother of Ruseek, and 
afterwards to Vesoor, on complaint, the custom of the 
caste having been ascertained, by assembling witnes.ses 
from Broacli, Oklesum, and Hansit, it appears, that 
where the lirst betrothment lias been accompanied witli 
presents, it is conclusive; and it appearing in this case 
that the one in question was accompanied by the de- 
livery of a sura of money, as part of the Pulla, or bridal 
presents, wo are of opinion that, as well according to 
the custom of the castes, as the law, the first betroth- 
ment ought to be established, and have its efiect; it 
being ordained in the Mitaeshara^ that a girl shall 
only be betrothed once, unless the betrothment that 
has taken place be liable to be revoked for siiflicient 
reasons, such as disease, bad conduct in the man, and 
the like. 

(Signed) Nisihivka-M, Suslrcc. 

W i; L V B H 15 A w , Sa.stnu. 

Remark. 

See passages cited by Jagannatha, book iv. ver. 180. 
also, ver. 176. and 178. C. 
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BOMBAY. 

Broach. — Court of Adawlut. 

The father in this case having betrothed his daugh- 
ter, in consideration of a sum of money .stipulated, the 
betrothment is Asaor Viva; and, on payment of the 
money, it cannot be set aside; — otherwise, it may. 

Remark. 

See Jagannatha's Digest, book v. ver. 499. 3. 

Menu, ch, iii. ver. 31. and Mitacsh. ch. i. sect. 4. 6. 
There is no special provision in the law for the case of 
a promise to contract an Amra marriage. The tenour 
of the agreement must determine, whether, under the 
breach of such promise, the .stipulated sum is to be re- 
covered, or a compensation. C. 
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BOMBAY. 

Broach. — Court of Adawlut. 

The betrothment in question cannot stand, the Mi- 
tacshara declaring that those only whose gotra are 
not the same ‘may be betrothed to each other. And 
whatever bridal presents may have been given by the 
boy’s father or family to the father or family of the girl, 
must be returned. 

(Signed) Nuruhuvbam, Sastree. 


Remark. 


See Menu, ch. iii. ver. 5. 


C. 
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ZILLA OF COMBACONUM. 

1. A man having engaged a young girl as wife to 
his son, if, on his way to fix a prosperous hour for the 
wedding, he should meet one carrying a pot with fire 
in it, a single Brahmin, or a cat, are these signs, on 
account of which the marriage should be stopped ? 

2. If stopped, is the present given by him to be re- 
turned, notwithstanding the preparations made for its 
celebration ? 


Answer. 

The marriage under such circumstances should be 
st0])ped, and tlie presents be returned. Of the prepa- 
rations, what is .saleable should be sold ; for the rest, 
there should be an allowance. 

(Signed) P. V'fncoo, Sastree. 


Remark. 

The auspices being bad, the parties would of course, 
conformably with Indian notions and prejudices, ab- 
.stain from proceeding further, toward effecting the in- 
tended marriage. Presents made in contemplation of 
it must certainly be returned. C. 
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ZILLA OF CUDDAPAH. 

Chingleroyalo, v. Venertaroyalo. 

Can a promise by one to give his daughter in mar- 
riage to a particular person, be enforced in law, and 
how ? 

Answer. 

The match being a suitable one, and the Defendant 
having received from the Plaintiff a sum of money, 
toward the expense of the marriage, on refusal of the 
Defendant, the magistrate should send for the fatlier of 
the girl, and make him perform his contract. If he 
persist in refusing, he is liable to be punished by fine, 
and otherwise. 


Remark. 

See Menu, cited by .Tagannatha, book iv. ver. 171. 
But for sufficient cause, the promise may be retracted. 
Id. ver. 178. E. 
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ZILLA OF CHINGLEPUT. 

June 30, 180G. 

Upon complaint of a woman against her husband, 
claiming food and raiment, he accused her of adultery. 
Upon examination, one of the witnesses took his oath 
both in the Court, and in the Pagoda, that at an assem- 
bly of all their relatives, on being charged, she confessed 
the fact. Another swore in like manner, that he had 
heard her admit as much ; and a third witness deposed 
that he heard the first tell his relations what she had 
confessed. It was further proved that she had been 
seen going with a herdsman, and that she had remained 
with him for a considerable time out of the village. 
Assuming her guilt, is her claim maintainable? 

Answer. 

The Pundit, reciting all the circumstances, reported 
that the husband was not compellable to provide such 
a woman even with food and raiment; and that she 
was liable to be repudiated by him, in the presence of 
their relations ; referring to Menu. 

(Signed) Ferumalv Kistnama Cuasiau. 


Remarks. 

Menu nowhere says, that a woman divorced is not 
entitled to a maintenance. She is to be “ abandoned 
deprived of nuptial rites; she is to be divested of her 
ornaments, and separate property; but she must be 
maintained ; as must an outcast be by his family. E. 
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ZILLA OF MADURA. 

If a married woman quit her husband, and elope with 
another, is the latter answerable to him for the loss of 
lier society ? 

Anstver. 

Me is not. ^ 

(Signed) 

Sashadry Tvengak. 


Rcmarh. 

The law prescribes punishment for adultery ; not 
pecuniary reparation to the husband I’or the loss of his 
wife’s society. C. 


Answerable to him pecuniarly i 

No ; — It is by the Hindu law a criminal oft’cnce, and 
punishable, as such, both in the man and the woman. 

E. 
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ZILLA OF VIZAGAPATAM. 

1. Is an action maintainable by the husband, to re- 
cover against the adulterer damages for criminal con- 
versation with his wife? 2. What is eventually the 
measure of such damages ? 


Answer. 

The husband, in the case in question, has a claim to 
be reimbursed by the adulterer the expenses of the 
Gata-Sraadum, and of the ceremonies attending his 
marriage ; and, if desirous of another wife, a riglit to 
recover those also of a second marriage — to be com- 
puted according to tlie custom of t:he country, tlie 
times, his caste, and any special circumstances. — 
Citing Menu, and a number of other books. 

(Signed) Nauavana. 


llcrnarks. 

If the books cited contain passages that support this 
opinion, 1 hvive not been successful in searching for 
them. At the beginning of the answer, reference is 
made to prevailing customs, on which probably it is 
founded, rather tlian on express provisions of the law. 

C. 

Narayana says it is in conformity with Menu, &c. 
And, no doubt, in equity, the payment of the marriage 
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expenses of the husband, deprived- of his wife by the 
seducer, cannot be condemned ; but I know not that it 
is any where prescribed by law. The punishment for 
every species of adulterous intercourse is most minutely 
laid down ; and the act is, in all its bearings, considered 
solely as a criminal offence. E. 


D 2 
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ZILLA OF VERDACHELLUM. 

January 10, 1812. 

Tonda Moontee, v. Soobban. 

The Plaintijfi’ havino’ brought liis action to recover of 

o O 

the Defendant damages for a criminal conversation with 
his wife; it was referred to the Pundit of the Court to 
say, whether, to sustain it, it was necessary to have 
direct proof of the fact, or if it mig-l it be collected from 
circumstances. The Pundit, premisin; 4 ' that the injury 
was not actionable, but punishable by fine or penance, 
said, tliere was no necessity for an eye-witness of the 
crime complained of; for that, if a man should use- 
equivocal expressions to another's wife, or laugh with 
her, and ogle, or eye licr with amorous looks, or if he 
.shouhl hold conversation with her iji such a place, or 
at such a time, where, or when he ought not to have 
been .S})eaking with her ; — any instance of this sort is to 
be regarded as a crime in the first, or lowest degree. 
Or, if a man, with tlie view' of seducing the wife of 
another, sliould send her fragrant sandal powder, or 
flowers, such as jessamine, &c. or perfumes, or jewels, 
or wearing apparel, or edible fruits; if any of these cir- 
cumstances be proved against him, it is a crime in the 
second, or middle degree. If a woman and a man 
should meet in a secret place, or should embrace one 
another, or if they should sit together on a bed, or re- 
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main together in a dark place, or if he should converse 
with her, handling her hair at the time amorously, or 
should wound her breast with his nails, or her lips with 

his teeth, or untie the knot of her cloth, or, if 

any of these circumstances should be proved, the crime 
imputed is to be inferred. 

Remark. 

The Pundit is right in his opinion, that damages can- 
not be recovered for adultery; and the Co, nt ought not 
to have proceeded in the cause, it being one of tliose 
cases of caste and family rights, in which tlie full ope- 
ration of the Hindu law is admitted by the regulations. 
The circumstantial proofs, specially allowed by the law 
in cases of adultery, are very correctly enumerated. E. 
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ZILLA OF CUDDAPAH. 

Pullen Sitty Nagoo, 

V. 

Siddanatum Kristnadoo, 

In this case there is referred to the Sastree, a peti- 
tion, an answer, a reply, and a rejoinder; and an an- 
swer is required from him on the subject, agreeable to 
Dhcrma Snstra. 


Answer. 

On the face of the petition, the petitioner is irreproach- 
able ; on that of the unsw(M', sluj appears guilty of a 
great crime. But her misconduct ought to be proved 
by witnesses; and, if proved, she sliould then, and not 
before, be dealt witli as an adulteress. And, should the 
liusband fail in his proof, he will have incurred the pe- 
nalty of having forsaken a chaste wife; and she will be 
entitled to a third of his estate. 


Remarks. 

The desertion of a chaste, unoffending wife, subjects 
the husband to the obligation of maintenance, assign- 
ingto her for that purpose a third of what lie possesses. 
See Jagannatha, book iv. ver. 72. He is even liable 
to the punishment of a thief, according to the Smriti 
flhandrica. C. 



C JJ A P. 1 1 . 


39 


ZILLA OF CHINGLEPUT. 

Aug. 22, 1803. 

A niarried man having connected himself with an- 
other woman, his wife quitted him, and returned to her 
father’s house. Her father would have sent her back, 
but she refused to go. Under these circumstances, can 
the liusband maintain an action against the father, for 
the expenses of the marriage ? 

Amwer. 

Under the circumstances stated (presuming the parties 
to be Sudras), the father will be answerable to the 
husband in damages for liis daughter’s contumacy ; 
and if, thus living apart from her husband, any of he,, 
caste have connexion with her, the adulterer incurs a 
fine, as well as the expenses of the marriage. It is so 
held in the Verdan/jum Sastra, in the part called Strcc- 
puujayagwn. 

(Signed) 

Tr-mUMA I.Y Kl STU A.M ACIl A lU A li. 

Remat'lis. 

The authority cited is not on this side of India ; and 
the opinion delivered in this case would not be here 
considered as good law. The husband himself vio- 
latcs the law, and is liable to {)unishment for his mis- 
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conduct. Surely the wife cannot be compelled to re- 
turn to him, while he persists in it ; and his reforma- 
tion is not stated. C. 

The entertaining a concubine is a justification to the 
wife, subjecting the husband (if she choose to live apart 
from him) to the obligation of maintaining her sepa- 
rately, 2. e. of supporting her according to her con- 
dition; and, asserting her claim, .she is entitled to her 
thirds, even during her husband’s life. The strange 
law, above propounded, professes to be confined to 
Sudras ; and it may po.ssibly among this caste have 
some foundation in practice. E. 
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ZILLA OF CUDDAPA. 

D. Narayana, 

J ungum Nargaloo and Others. 

Upon reference of the papers in the cause to the 
Pundit of the Court, he reported, that, if a man forsakes 
a faithful wife, by whom he has children, he should be 
ordered to take her back; and, on refusal, be made ac- 
countable to her for a third of his property. Tliat if, 
under similar circumstances, he takes a second, leaving 
the first, without the consent of the latter, he is punish- 
able, and at the same time answerable also to the first 
I'oi her thirds ; and that whoever was accessory to such 
'ccond marriage, is likewise punishable. 

Ilcmark.s. 

'I'he S/nrili (Uumdrka teaches,- that one, wdio deserts 
his wife without cau.se, is liable to be pumshed as a 
thief. It may be inferred, tliat the accomplice is sub- 
ject to punishment likewise. That one who counsels, 
or approves an act, is an accomplice in it, is indeed a 
doctrine applicable ec^ually to .sins, as to crimes ; and 
accordingly inculcated by passages of Paithinad, Apan- 
lamha, and other authorities, cited by writers on pe- 
iuincc and expiation ; any more direct has not been 
iound for the position. U. 
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The general law in the beginning of the opinion ap- 
pears rightly delivered. I am not aware that punish- 
ment by the magistrate is any where appointed for a 
second marriage, howsoever contracted. E. 



CHAP. II. 


43 


CHITTOOR PROVINCIAL COURT. 

April and May, 1808 . 

A Hindoo, having a wife, by whom he had a son, 
took a second, leaving the first, and afterwards died, 
leaving behind him a testamentary writing, by which, 
among other things, observing that his wife was unfit 
to manage his famil3% he gives her a thousand pagodas 
w orth of jewels. The will having been referred to the 
Pundit of the Court, in his remarks upon this part of 
it, the Pundit said, that having borne him a, son, to 
whom there did not appear to be any exception, the 
[iretence of the mother being incapable of managing 
the farnil}', could not justify the deceased in taking 
another wile, dismissing the first on the terms stated ; 
since, according to the Achura Candam of Vijnyaue- 
swara, he was bound to havti assigned to her a third of 
what he possessed ; and, possessing nothing, to have 
jirovided her at least witli food and raiment. That, 
supposing her to have had a portion on her marriage, 
she would, upon her husband taking a second wife, be 
entitled to the dili'erence between it and tlie sum ex- 
{Jended on the sec;ond marriage ; and, if slic had had 
none, then to a sum equal to the amount of such ex- 
pense; and that the provision made her, not corre- 
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spending with either of these standards, was not con- 
sonant to law. 

(Signed) 

Alaoa Sing aka Chari ah. 

Remarks. 

See passages of Yajnyawalcya and Vijnyaneswara, 
quoted by Jaganntitha, 3 Dig. 8vo. ed. p. 17, 18. Also, 
Mitaeshara, on Inh. ch. ii. sect. xi. p, 35. — The wo- 
man was entitled to a compensation, amounting, with 
her previous Stridhana^ to a value equivalent to the 
expenses of the second marriage. O. 

The best rule, in case of the abandonment of a vir- 
tuous wife, appears to be, that she is entitled to suitable 
maiateiiance, the ultimate measure ol' whicli is one-third 
of the estate of her husband; he also, according to the 
circuinstaiiees of the case, is liable to corporeal punish- 
ment. But the claim at all events ought to have been 
urged against tlie husband in his life ; it cannot affect 
his heirs. The instrument left by the deceased is inva- 
lid; and the eldei" wife shares his estate, as such, with 
the other parceners, or continues in tlie administration 
of the united families, under the protection of Ins 

E. 


son. 
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BOMBAY. 

Broach. — Court of’Adawlut. 

April 25, 1810. 

Oil reference to us, agreeably to the law of Dherma 
Sastra, the case is as follows: — Kubyan, acknowledging 
his disability, requested that he might try the effect of 
medicine. Accordingly two months were given him for 
the purpose, to which a third was afterwards added, 
but no accession of virility was obtained. It was tlicn 
proposed to him to submit to the test ordained by the 
•Sliaster; but he refused, olfering instead to make his 
w'ife the judge, which was agreed to ; but he never 
went near her, procrastinating matters, under various 
pretences, till about four or live days ago, when, having 
quarrelled at night, they came to us, reciprot:ally ac- 
cusing one another. Upon the whole, from the decla- 
I'ations of the p)tirties, and the dcjiosition of the witness 
Umooluk, as well as from his declining the proof re- 
quired by the Shaster, it appears to us, that Kaliyan is 
impotent. Therefore, as his caste admit uat)-as (or 
second marriages), lie must release his wife ; and, if he 
refuse, he must be compelled. 

(Signed) N i kbh u i-au a m, S/iasttrc. 

\V Am; B H K A M , Shastrec. 

Remark. 

This is analogous to cases, for which provision i.s 
made by a passage of Devala, cited by Jagamiatha 
h. iv. V. 151. C. 
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BOMBAY. 

Court of Adawlut at Broach. 

April 10, 1806. 

It is written in the Pooranas, that though a man be 
irreligious, immoral, and unfortunate, yet his wife is 
not at liberty to forsake him. Such is the case of the 
husband of Saukar, who is accordingly desirous to leave 
him and marry another, but it must not be permitted. 

(Signed) NuHBiiuvAiiAM, Shastree. 

Roo p s H ij N K E R, Shastree. 

Remark. 

Cases in which a woman may forsake her husband, 
are stated in a passage quoted by Jagannatha, b. iv. 
V. 151. 
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ZILLA OF VIZAGAPATAM. 

Nov. 15, 1808. 

A Bralimin having, in default of children by his first 
wife, taken a second, an agreement was executed on 
tlie occasion between him and his first, by which it was, 
among other things, provided, that she should not be 
at liberty to dispose of her ornaments, without his con- 
sent. Upon which the following (piestions liave oc- 
curred : 

1. What is the right of a married woman witli re- 
spect to her ornaments? 

2. Was the agreement referred to competent between 
the parties ? 

3. Admitting it to have been so, is the wife answer- 
able lor a breach, in having disposed of some for her 
subsistence, her husband neglecting to provide for 
her? 


Answer. 

The jewels given by a Imsband to his bride, at 
the time of her marriage, or subsequently, in consi- 
deration of it, are her absolute property ; and, as 
such, at her disposal. They are her Slridhana, and 
are distinguishable from what may be supplied her 
from time to time after, for the decorating of her per- 
son ; the latter she can only wear ; they remain 
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tl»e property of lier Itusbarul, forming no part ol 
her Stridhana, nor of course disposable by her witli- 
out his permission, even for her necessary maintenance. 
Taking the subject of the agreement in question to have 
been of this description, the stipulation was competent; 
and it being contrar3r to the rules of the Dherma Sas- 
tra, and the custom of the Banian tribe, for a wife to 
take upon herself to alienate such ornaments, even 
though for her necessary support, without her husband’s 
privity, an action lies against her for so doing, indepen- 
dent of agreement, and much more so Avhere there has 
been such a breach. 

(Signed,) Dusky Nana in. 


Ranarks. 

If the ornaments were not Strklhanu, they must have 
been lier liusband’.s property; and, as such, could not be 
di.sposed of by her; and an action will lie in this case. 
But, if they were the wife s peculiar property, she had 
full power over them, laying out of the case the special 
agreement, as proposed to be done by one of the ques- 
tions. And, even under that agreement, by which she 
promi-sed not to dispose of them, she might nevertheless 
Jtistify the breach, under circumstances of necessity, 
arising from his default in failing to supply her with 
necessary maintenance. At all events, the promise be- 
ing without equivalent, an action at law will not lie 
upon it, the breach of it being but a moral fault, not 
a civil injury. C. 
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I should think that if the agreement were made 
respecting her Stridhmia, it would be obligatory (like 
any other engagement respecting property) on the 
wife. E. 

See a distinction between Avorn and unworn orna- 
ments, Menu, ix. v. 200. 3. D. 571. Mitacsh. ch. i. 
sect. iv. 19. This, it is apprehended, cannot refer to 
Stridhana, as that belongs to the wife, under any cir- 
cumstance. T. A, S. 


I- 
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ZILLA OF GAN JAM. 

A Brahmin having, at the time of his marriage, given 
some gold and silver ornaments to his wife, who continued 
to reside with her mother, and died many years after, 
never having lived with her husband, but having been 
supported during a great part of the time by her brothers, 
to whom does the succession to her ornaments belong? 

Answer. 

Though the woman in question never lived with lier 
husband, yet if her conduct was otherwise unimpeach- 
able, he was bound to provide for her; which, if he 
neglected to do, her brothers who supported her are 
entitled to be reimbursed out of the property in ques- 
tion, what'^ver they expended for her necessary main- 
tenance. The remainder belongs to her surviving hus- 
band. The property of a woman dying without issue 
vests in her husband. 


Remarks. 

The husband, on failure of progeny, is heir to the 
wife’s peculiar property (her Stridhana). During her 
life, he was certainly bound to maintain her ; and, any 
one else doing so, I should think such person, on the 
death of the wife, could have no right to withhold the 
jewels, &c. left by her, from the heir to them. He 
should be left to sue the husband for reimbursement; 
with respect to his right to Avhich, a reasonable doubt 
would arise, should it appear he had voluntarily sup- 
ported the deceased wife. S. 
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ZILLA OF CUDDAPA. 

May, 1807. 

Siddummali, v. Gungooloo. 

The parties are man and wife. The Plaintift' having 
borne the Defendant a female child, he thought proper 
to part with her, on tl»e pretence of her having mixed 
noxious ingredients in his rice, of which there is no 
proof. Pregnant at the time of separation, she soon 
after produced, him a boy. Under these circumstances 
he took a second wife; when their caste having been 
appealed to, he was warned to provide for his first. 
This he refusing to do, they expelled him ; and the 
present action being brought, the question is, wliether 
he is not bound to provide for her, and to what extent? 

Answer. 

It is said by Devala, that a man, desirous without 
cause given him by his first wife to take another, should 
conciliate his first by presents, and that then he may 
marry again. Menu says that, when the first, subject 
to continual indisposition, demeans herself properly 
toward her husband, he should make a settlement upon 
her first, before he takes another ; being careful not to 
give her unnecessary offence. In the present case, 
there being no proof of misconduct on the part of the 
Plaintiff, if the Defendant was desirous to take another 

E 2 
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wife, he should have reconciled the first to his purpose, 
by the prescribed means. It is further held by Nareda, 
that, if a man forsake an affectionate wife, by whom he 
has children, he is punishable, and compellable to take 
her back ; and that, if he persist in refusing, he is bound 
to assign her a third of his property; and, if he have 
none, at all events to find her in food and raiment. 

Remarks. 

See passages, on which this opinion is founded, 
quoted from Vajnyawalcya, Vijuyaneswara, &c. in Ja- 
gannatlia, book iv. ver. 72, and 74. C. 

The title “ Duties of man and wife,” StripuruTherma, 
though forming technically one of the subdivisions of 
Vi/avahara, or judicial proceedings, is considered in 
I’eality to be a branclt of ethics ; and some authorities 
deny tliat the infringement of these duties are cognizable 
by the ordinary magistrate. The better doctrine however 
is, that the restrictive texts, which appear to forbid the 
admission of suits between husband and wife, are intended 
only to indicate their impropriety, as regards the parties. 
Vijnyaneswara, therefore, in commenting upon this text, 
“ The husband, if he do not please, is not liable to repay 
“ the woman’s property received by him in famine, for 
“ charitable purposes, in disease, or under arrest,” says, 
“ If tiie husband expend the wife’s money, excepting in 
“ famine, and the rest, and do not repay it, though he 
“ possess wealth at the time when it is demanded, then 
“ an admissible suit may exist between them.” But he 
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adds, “Such disputes will prosper neither in the visible, 
“ nor invisible world ; and therefore the parties are first 
“ to be admonished by the king and his assessors ; but, 
“ if they persist, the cause must proceed in the pre- 
“ scribed manner.” The result is, that the admission of 
causes between man and wife ought, if practicable, to 
be avoided ; but that justice must be administered , if 
the parties cannot be brought to terms. E. 
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DESCRIPTION OF A MARRIAGE BETWEEN 
TWO BRAHMINS ; 

Taken from a MS. Accounl of the Institutions and Cus- 
toms of the Natives, in the Barakmal and Salem His- 
tricts of the Peninsula. ■ t ^ * 

The marriage having been agreed upon, the celebra- 
tion of it takes place, on a lucky day fixed by the 
family priest (Purohitd), or astrologer, for the purpose. 
On its arrival, the bridegroom with his parents pro- 
ceed to the house of the bride, accompanied by the 
Purohitd, with music, and dancing women, attendants 
carrying presents of fruit. The next morning, either 
party having performed their ablutions and cere- 
monies at their respective houses, the parents of the 
bride repair to that of the bridegroom, when he, ap- 
prized of their approach, having a cloth tied round his 
head, taking a staff in his hand, and throwing a wallet 
over his shoulder, with perhaps a book under his arm, 
preceded by musicians, and accompanied by a few 
relations, walks out in a northerly direction, exclaim- 
ing, with a loud voice, “ I am going to Causee fQ) upon 
which the parents of the bride, similarly accompanied, 
and contriving to meet him, request he will not go to 
Causee, and that they will give him their daughter. 
With this he stops ; and, having a cocoa-nut put into 
his hand, the whole party return together to the house 


(I) BMiares* 
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of the bride, where being seated, the Purohita com- 
mences the marriage rites. In the course of these, a 
cloth, by way of curtain, being suspended from the 
roof, the bridegroom sitting on one side, the bride on 
the other, the Purohita recites verses to Vishnu, and 
other deities, praying them to watch over the destinies 
of the contracting pair. Then the curtain being re- 
moved, the bride and bridegroom pour handfuls of 
rice on one another’s heads; while the father of the 
bride, having a little water and a piece of money in 
his right hand, puts them into his daughter’s, and join- 
ing it with the hand of the bridegroom, says, “ J give 
“ this virgin to you for a wife.” Upon this, the Puro- 
hit4 invests the bridegroom with a second shoulder 
string; and a small gold plate, called a with a 

hole in the middle, having a string through it, being 
first presented to the company present on a salver for 
their blessing, is given to the bridegroom, who ties it 
round the neck of the bride. Tlie Purohita then per- 
forms a homam, or bunit-ollering, before the pair, 
putting grain into different pots. Other ceremonies 
follow, figurative of the ends of marriage, intermixed 
with muntras, or prayers, addressed principally 'to fe- 
male divinities, for the happiness of the one in ques- 
tion. In the course of these proceedings, presents 
and offerings of clothes and fruits are made to the 
parties, and money distributed to the attendant Brah- 
mins. Another homam being performed at night, 
the bride and bridegroom quitting the house, walk 
seven feet in the open air, gazing at the star named 
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Armidhati, when they re-enter, and being reseated, 
further ceremonies take place. These, with varia- 
tions, are repeated five successive days. On the fifth, 
is performed the ceremony of dismissing the manes of 
their ancestors, who had been invoked to be present 
at the wedding. This is done by chunamming an 
earthen pot, and inscribing on it something like hiero- 
glyphics. Other preparations being made, the new 
married couple walking round it three times fill it with 
boiled rice, or platters made of leaves, as oblations to 
the manes, wlio are thus considered as dismissed to 
their celestial abodes. The rice being afterwards taken 
out, the pot is stored up by the family. On the even- 
ing of the fifth day, the parties seated in a palan- 
quin, or mounted on horseback, preceded by girls 
dancing and singing, and btfjuniries beating tom toms, 
sounding trumpets, and blowing flageolets, and fol- 
lowed by some of the married women of the family, 
parade under a canopy, supported by bearers, and sur- 
rounded by relations and friends. In thi.s manner, the 
procession having traversed the str(K!t.s of the town or 
village, returns to the bride's house, where the whole 
ends with a feast; the expense of the marriage being 
defrayed, as may have been previously agreed. 

If, wliich is not generally the case, previous to her 
marriage, the girl has arrived at puberty, consumma- 
tion takes place on the first lucky day succeeding the 
celebration of the nuptials; otherwise, not till she 
shews the characteristic signs. These appearing, and 
being made known, and the day fixed by the Purohita 
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being come, the bride is carried to the house of the 
bridegroom, or rather it should be said now, the wife 
to that of her husband, when the ceremony of purifica- 
tion first, and afterwards a homam, or burnt-offering, 
is performed. Betel and money are distributed, and the 
relations of the respective families feasted, when the 
married couple retire. 

Compare this account with the Abbe Dubois’, p. 137, 
of the translation of his work on the “ Character, Man- 
ners, and Customs of the People of India,” &c. and 
with the one given by Mr. Colebrooke, in As. Res. 
vol. vii. p. 288. 
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ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

Among the twelve sorts of sons, are not the Dwya~ 
mushyayan&,Q) &c. disqualified from inheriting in the 
present age? And, can any inherit in it but the Datta 
and Oiirasa, the adopted, and the legitimate natural 
born ? 


Answer. 

The right of inheritance is restricted in the Cali yug 
to the two descriptions of sons specified in this ques- 
tion, in exclusion of the other ten. 

(Signed) Pundit Appiah, Sastree. 

Remark. 

The answer is conformable to the doctrine received 
in most of the Indian schools of law. It rests on the au- 
thority of passages which are quoted as authentic by the 
Smriti Chandrica, and other works received in the South 
of India, particularly Saunaca and Vrihaspati, cited in 
those works. C. 


(I) For an explanation of this*, &ee Mitaesh. on Inh. ch. I. sect, x. 
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ZILLA OF SALEM. 

Nov. 15, 1803. 

The deceased left two widows, together with a wi- 
dowed sister, who had lived with him after the death 
of her husband; also a mother, — ^To whom does his 
estate go? 

Answer. 

The mother must be maintained, and so must the sis- 
ter, if left destitute by her husband. As to the widows 
of the deceased, they shoiild adopt a boy; but if they 
cannot agree to do so, then the estate, after deducting 
as above, is divisible between them ; and whatever re- 
mains out of tlie portion set apart for her expenses after 
the death of the mother, it is theirs. 

Remarks. 

These widows’ right of succession is declared by the 
Mitacshara, on luh. ch. ii. sect. i. 19. — Passages of 
law recommend, but do not enjoin, adoption ; particu- 
larly Atri. (Institutes, 52.) “ By him who has no male 

issue, a substitute for a son should be adopted, for the 
securing the oblations of food, and libation of water 
to the manes.” And a text of Menu, of similar import 
(which does not however occur in his Institutes), says, 
“ By him who has no male issue, a son, such as it may 
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be practicable to obtain, should be adopted, for the 
sake of the oblation of food, and obsequies, and for the 
honour of his name. C. 

A woman cannot adopt, without the express sanction 
of her husband. S. 
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MADRAS. 

Sudder Dewanny Adawlut. 

A Hindu, employed in the army, leaving at his 
death, beside a betrothed wife, with whom consumma- 
tion had not taken place, concubines, and adopted, as 
well as illegitimate children; and, with respect to pro- 
perty, a pension payable to his heirs, — Who are in this 
case his heirs ? 


Amwer. 

I’he adopted children are entitled to the pension, 
subject to the obligation of maintaining tbc deceased’s 
concub|nes. It is so held in Vivandabhargasvana, on 
partition of patrimony.’’ 

(Signed) Venectasa, Sastree. 


Remarks. 

A Hindu cannot liavc legally adopted cliildrm. A 
son, legitimate or adopted, existing, any subsetjuent adop- 
tion would be invalid. At least, the son so adopted, 
would not inherit. Presuming in the present ease a 
lawful adoption, the fust adopted is sole heir. The 
wives, to the usual extent, the illegitimate children, 
and perhaps sons, illegally adopted, would be entitled 
to maintenance. S. 
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(For “ Remarks on the answer of the Pundit, as it 
regards the claim of the virgin widow, see the same case 
in Appendix to ch. ii. on marriage, p. 25. — And, as to 
the competency of two co-existing adoptions, see the 
case of Ceureepershaud Rai Jyamala, Beng. Rep. 1814. 
p. 466.; and vol. i. of this work, p. 66.) 



CHAP. III. 


63 


ZILLA OF GHINGLEPUT. 

July 2, and 6, 1803. 

The parties are Sudras, and the Plaintiff being a 
widow, her complaint is, that the Defendant withholds 
from her her husband’s estate, alleging that he was 
adopted by him. 

Ques. 1. What are the requisites of adoption among 
Sudras? — 2. Does an adopted son succeed to the es- 
tate of his adoptive father, in preference to the widow? 

Answer. 

Among Brahmins, adoption should regularly be before 
tlie performance of the Upanayana; it will be valid 
however, though these should have previously taken 
place : but there can be no adoption of one who is 
married. Neither can an only, or an elder son be 
given. When a boy is to be adopted, the adopter 
should invite the relations of either party, and enter- 
tain them at his house, giving notice to the king (or 
principal authority of the place) of his intention; and 
then the husband and wife, waiting upon the parents of 
the boy, and stating that they have no son of their own, 
should ascertain if they are willing to give them one of 
theirs ; — to which they assenting, the DaUa-homam 
must be performed.(‘) After adoption, the Upanayana, 


(1) Vid. post. p. 192 . 
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and the marriage of the adopted are to be celebrated 
by the adopter, the same as for a natural son; and all 
rites are to be performed in tlie gotra of the adop1.er, 
not of the adopted. — The same ceremonies, with the 
exception of honiams, are to be observed in the other 
castes. The water called Manjenum should be drank 
in the presence of relations. The death of the husband 
approaching, so as not to leave time for the ceremony 
on his part, the widow, with his permission, may adopt. 
In either case, the adopted succeeds to the estate of his 
adoptive father, subject to his debts, and to the obligation 
of maintaining the widow. 

(Signed) 

T. Ki s I'x v :\! A CuAUiAi:, Pitud'il. 

Remarks. 

Most of these ruli^s arc general ; they are not all im- 
perative. The notice to the. king may be dispensed 
with. Vijnyvmeswara di.stinctly prohibits the adoption 
of an only son, as docs :dso the Datlaca Mhndnsa of 
Nanda Pandita. In other respects, the rules and forms 
above stated arc conformable to these authorities. No 
donlit, the adopted son is heir, in prelerence to the 
w'idow. See Mitaesh. on Inh. — ch. i. sect. xi. 9. 
15.33. C. 


The general law of adoption appears to be stated 
above with sufficient correctness. — With respect to Su- 
dras, the T)atta Mimdnm of Madhavyiim, (the principal 
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author in southern India on this point, as well as on 
Mmansam in general) says, that “ to tlie Sudra there 
is no adoption ;”(*) by which, however, is to be un- 
derstood only that, in this caste, there exists, strictly 
speaking, no ceremonial for it; but that public avowal, 
or general notoriety of the fact, is sufficient, with them, 
to establish its validity. Ceremonial adoption cannot 
be necessary in the case of a Sudra, since, by the Dalta- 
Homa7n, the adopted son is converted from the stock 
(gotram) of the natural, to that of his adoptive father; 
and Sudras have no gotra. Beside, they cannot per- 
form the Datta-Horaam, though they may perform an 
imitation of it, with texts from tlie Puranas. But the 
proper Datta-Homam can be performed only by those 
castes, which use the texts of the Vedas in their religious 
ceremonies; — and, in Southern India, scarcely any caste 
but that of tlie Brahmins now use these texts. — There- 
fore it is, that Kistnama Chariar, the Pundit, very pro- 
perly restricts the rite of adoption to the Bralimins. 

E. 


( 1 ) Vid. post. p. 1,'34. 



66 


API’ENDIX to 


ZILLA OF SALEM. 

Nov. 15, 1803. 

Chellummall v. Munummall. 

Nellapa Reddy, deceased, left two wives, the parties 
in the present suit. The former complains that, as their 
husband is dead, leaving no issue, his estate should be 
divided, and she should have half. The defendant 
Munumviall represents, that, as her husbaiurs sister, a 
widow, lived long in the family, having become in a 
manner mistress of it on her husband's death, all the 
estate is in her possession ; and slie pi’oposes that, there 
being, as she alleges, no custom in their caste for a divi- 
sion, a boy should be adopted, througli whom they may 
obtain salvation. Add to this, the inothor of the de- 
ceased Nellapa Reddy is living. Therefore, how stands 
the law, as to dividing the estate between the widows 
oH Nellapa? and what are the claims of the mother and 
sister of the d(‘eeased ? 


Amwer e/' the Pundit. 

The mother of the deceased, being otherwise unpro- 
vided for, sufficient allowance must be set apart from 
his estate for her maintenance. As to the remainder, 
his widows ought, with mutual consent, to adopt some 
one. If they cannot agree to do so, they should divide 
the estate between them equally. If the deceased’s 
sister derived nothing from her husband, they should 
contribute jointly toward her support. Upon the death 
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of the mother, whatever may remain of her portion, after 
deducting her funeral expens(\'^, slionld be in like manner 
divided. 

Remarks. 

If the requisite sanction had been received by either 
of them, mutual consent of tlie widows to adopt could 
not be necessary unless specially made a condition ; 
nor, witliout sucli authority, could it siifhce. Sec note on 
Mitaesh. Jnli. cli. i. sect. xi. 9. Supposing no adoption 
authorized, or none made under an autiiority for the 
purpose, tlie widows, having equal rights in the estate, 
may no doubt share it, making due provision for the 
maintenance of those whom t!iey arc both bound to 
support. tJ* 

7^1iis appears rather a question of partition, than of 
adoption. ^Adoption in this case was certainly not ne- 
cessary, and perhaps not proper. 1 o render it benefi- 
cial to the husband (for the widows can derive no ad- 
vantage from it), his assent to it shouki liave been given 
before his decease ; but tliere is nothing in tlie case to 
shew, even by implication, that it was so. As no spi- 
ritual benefit results to a woman irom adoption, there 
can be no adequate motive on her part lor the act ; 
and the Sastret% tlierefore, though, in compliance with 
worldly custom, he might have recommended adoption, 
should not have stated it to be in any degree obligatory, 
lie should at most have said may^ not ought. E. 

(1) Vid. post. j>. 7 5.— "'S. 

F 2 



68 


appendix to 


ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

Upon the death of a Brahmin, without issue, can his 
widow adopt ? 


Anstoer. 

She may, having her husband’s authority ; — not 
otherwise. 


Remark. 

The answer is according to the doctrine of the Ben- 
gal school ; but the followers of the Mitacshara, in the 
Benares and Maharashtra schools, admit the widow’s 
power of adoption, witliout axithority from her hus- 
band, if she have the sanction of his kindred. — See 
notes to the Mitacshara on Iiih. ch. i. sect. xi. 9. 
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ZILLA OF VIZAGAPATAM. 

The deceased, in his last, moments, expressed his 
wish, that his mother should adopt his nephew as his 
heir; and died leaving a widow, aged five — . To whom 
does his estate belong? 

Answer. 

The mother was competent to adopt, having her 
son’s direction for the purpose; and if she have com- 
plied with it, the adopted succeeds; — otherwise, the 
mother and widow' together take the estate of the de- 
ceased. 

Remarks. 

Presuming the deceased to have been sole owner, the 
adoption of his nephew, (Quest, whelher brother’s or 
sister’s son?) by his mother, would not make that ne- 
phew, thus becoming an adopted brother, heir at law 
to his separate estate. The widow was undoubtedly 
sole heir, (Mitaesh. on Inh. eh. ii. sect. 1.39.) bound 
however to maintain her husband’s mother. Quest. 
Did the request to the mother to adopt his nephew as 
his heir, mean the completion of au adoption begun by 
himself? or, as I understand it, the adoption of that ne- 
phew, as her son? C. 

The facts perhaps are not stated with sufficient dis- 
tinctness; but I am not aware that there is any thing 
incompatible in the delegation of a mother to adopt, 
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in the case of noii-age of a widow. It should be 
observed, that the act of adoption is not on her own ac- 
count; she acts merely as the deputy of lier son; and 
the child adopted therefore becomes his, not hcr's. The 
Hindu law and religion allows of vicarious substitution, 
in almost every possible case. E. 


I do not think tlie adoption by a mother, of a son for 
her deceased son, would be A'alid. In fact, Nanda 
PandiUi denies the ct)mpetence of a vddotv, oven with 
the sanction of liei- liusixvid, to affiliate a sun for him : 
but tin; reason he assigns is unsati.sfaetory, and his po- 
sition is controverted by other writers. (Sec note to 
§9. sec. 11. of eh. i. of Mitaeshara on Inheritance.) 
Thoug'h how(A’er :uloption by a widow, under deleg'ated 
autliority IVom licr luesband, woidd 1 k’ valid, it by no 
means foilow,s thal, under authority from her son, the 
adoption I'or him, l>y his mother, would be so. In the 
former iastauec, the widow not only adopts the son for 
her husband, but also for herself; this liowever would 
not b(> ihe case io respect to the motlicr. S. 
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ZILLA OF VIZAGAPATAM. 

If a widow, having a son, should be desired by him, 
on his death bed, to adopt another in his room, will an 
adoption accordingly be good, being of one competent 
to be adopted? 

Answer. 

The father, while she is j^oung, her husband after 
marriage, and her sou in her widowljood, have the na- 
tural controul over I’emales, whose respective sanction 
will authorize whatever they may do. It is universally 
held that they can have no will of their owai ever. If 
therefore, in the present case, after the death of the 
husband, the son, dying, directed the adoption that 
took place, it will be good. 

Question II. 

Was it necessary for the authority to adopt to be in 
writing ? 

.Answer. 

Permission in writing is certainly best, but verbal 
will do. The power takes effect from the assent of him 
who gives it, and a writing is not of the essence of the 
thing. Therefore, by whatever means it is understood 
to have been given, no defect will result from its not 
being in writing. The advantage of a writing is only 
as it renders the evidence more permanent. 

(Signed) Duskv Nanain, Sastrec. 
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Remarks. 

As the husband’s kindred may authorize the widow 
to make an adoption, (see note to Mitacsh. on Inh. ch. 
i. sect. xi. 9.) wherever the authority of the Vijny- 
aneswara, Mryacha, and works of the same school is 
followed, her son’s sanction would no doubt be suffi- 
cient. It is otherwise in Bengal, where no sanction but 
the husband’s can avail. 

A written autliority is doubtless not indispensable. C. 


The text of the Hindu law is, “ Palra vaeshati vest, 
hapyc na sin swa tantia truyati,'’ meaning that the son 
protciis her in her old age; — no nmnan is ever independ- 
ant. That the son, standing, to his widowed mother, 
as regards general protection, and the reguleition of her 
will, in the }>lace of his fathei’, has, under the law, 
prescribing the consent of the husband as necessary 
to authorize adoption by her, a competency to in- 
vest her with such power, — this is impossible: but 
now’herc, in any Sastram, is it stated, that the consent 
of the son is necessary to legalize adoption by his mo- 
ther. He does not iia this respect represent his father : 
the protection he is bovuid to extend to licr is distinctly 
that of a son, not of a husband,’ he does not govern 
her will, he only guides it; he does not command, he 
persaudes. On adoption, and similar questions, he 
may advise — he cannot authorize. E. 
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In the case of the Zemindar of Rajashahy, cited in 
that of the Rajah Nobkissin, Supreme Court, Calcutta, 
in the time of Sir John Anstruther, Ch. J. 

Translation of Bengal paper, dated 9th of Burnagur, 
under the signatuie of Rajah RaiUahaunt ; addressed to 
the Rannee Boshannee Dehya, authorizing her (as liis 
widow) to adopt a son after his decease. 

“I grant this license in the year 1153 ( ), 

“ being visited by an inveterate disorder, which increases 
daily, and unable to foresee what the Divine Providence 
“ may ordain the next moment. It was my wish to adopt 
“ a cliild myself; but at present there is none at hand. 
“ To send for one would be attended w'ith delay, which 
‘‘ I should have no hopes of outliving. I therefore, of 
“ my own free will, permit you to adopt a son. After 
“ my death, whenever you may meet with a child, you 
“ may adopt him in my name. So that the daily offerings 
“ for the salvation of our souls may be duly performed, 
“ and our possessions and digirities perpetuated. These 
“ duties shall appertain to that son and his posterity ; 
“ and to no one else. Furthermore, you will be careful 
“ to educate him properly, and in due time commit my 
“ possessions and dignities to his care. If you fail here- 
“ in, the sin of neglecting my salvation will be upon you. 

“ I have granted you this license, and am hereby exone- 
rated.” 
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ZILLA OF SALEM. 

June 1810. 

The deceased, in possession of property, without 
issue, leaving a widow, and a mother, may either, and 
which of them, adopt ; and whether from another gotra, 
or should the .selection be from their own? 


Answer of the Pundit. 

The deceased's widow may adopt. If she can get 
a boy of their own gotra, he should be preferred: if 
not, she may adopt from an annia gotra, or different 
family, being still a near relation. 


Hemarks. 

If duly authorized, the widow may no doubt adopt; 
and is enjoined to give the preference to the nearest 
relation who is eligible. (See Daltaca Mhnansa.) 
But the validity of an adoption actually made, does not 
rest on the rigid observance of that rule of selection ; 
the choice of him to be adopted being a matter of dis- 
cretion. C. 

The text on which this point of law turns, is, as to its 
interpretation, more disputed than any other. The 
readings are vai iuus ; and what this Pundit has render- 
ed a “ near relation, ’ others construe, not belonging to 
a distant rountri/. The general law, however, which 
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ffoverns the choice of a son for adoption, is, that the 
adopter may legally take him from his own, or from a 
different gotra; but he ought conscientiously to take 
him from his own ; and, in preference, from his Sapin- 
das (or near kindred) ; or, in default of these, from his 
Samunodacas, or Sacuhjas (degrees of remote kindred). 
If, however, a person choose to reverse the prescribed 
order,, though he thereby contracts a sinful taint, he 
does not incur legal animadversion in consequence; 
and I doubt if it Avould be competent for the king, at 
the suit of any person whatever, to prevent the comple- 
tion of the act; — certainly it could not be reversed, if 
once performed. E. 
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ZILLA OF CUDDAPAH. 

May 17, 1806. 

Question. 

Is the adoption by a maternal uncle of his sister’s son 
legal ? 

Answer. 

If the Chudam, and Upanmfana (tonsure and inves- 
titure of the adopted) were perfoimed in the gotra of 
his adoptive father, then his adoption will be valid, 
though born in a difi’erent one ; otherwise, it is irregular. 

Remarhs. 

Adoption of a sister’s soil is strictly prohibited, unless 
in the case of Sudras. Nandi Pandit's Dattaca Mi- 
marnsa. 

The parties in this case, it is inferrible, must have 
been Sudras. It is not competent, according to a 
generally received opinion, for a Brahmin to adopt a 
sister’s son. I have not, however, been able to dis- 
cover the authority for this ; but the reason assigned 
is, that the relation of the mother, w'ho could not have 
become the wife of the adoptive father, forbids it. 


Since the above was written, I have found sufficient 
authority for the position, though it be not noticed by 
Vidyaranga,. Vijnyaneswara, or Turca punchanana. It 
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is from the Datta Cmistab' ha, and is corroborated by 
the Datta Mimamsa of Sri llama, a book of some au- 
thority in the southern provinces. These two works 
I have in the college, in one book. I quote, as follows, 
from the former. “ On failure of a Sapinda” (a rela- 
tion who performs obsequies to the same ancestors), 
“ an Asapinda” (a remoter relation), “ or even one of a 
“ different gotra may be adopted ; in that case, however, 
“ a daughter’s son, and a sister’s son are excepted ; 
“ but the daughters’ son, or sister's son of a Sudra, 
“ may be taken in adoption. Thus the elder Gau- 
“ tama. Among the three first castes (Brahmins, and the 
“ vest), the practice of adopting a daughter’s, or a sister’s 
“ son, no where exists.” The author of Datta Caustah'ha 
states this as the settled law ; but Sri Rama allows 
of an exception. He says, “ in distress {Apadi), when 
“ no other son can be procured, the son of the daughter, 
“ or of the sister of a man of any of the three higher 
“ classes, and in case of a Sudra universally, may be 
“ adopted.” In practice, the adoption of a sister’s son, 
by persons of all castes is not uncommon ; the authority 
above quoted, resting as it does on a single test, and 
that not pointedly prohibitory, cannot be considered 
sufficient to vitiate such adoptions. 
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MASULIPATAM, PROVINCIAL COURT. 

July 27, 1809. 

Prayaga Venkana - - Ajypeltant. 

Lachshemg - - _ Respandcnt. 

The Appellant and the husband of the Respondent 
being full brothers, the latter, during his last illness, 
gave instructions to the Respondent to adopt a boy from 
the family of any his cousins. The Respondent being 
about to do so, is prevented by the Appellant, the 
brother of her deceased husband, who insists that she 
is bound to adopt his son. The objection to this is, 
that his son having been already invested with the 
Brahminical string, is consccjuently no longer capable 
of being adopted. — Que.st. Whether the widow is pro- 
hibited by the Hindu law from adopting at her plea- 
sure from the family of any relative of her husband, or 
restricted to that of the Appellant, and this notwith- 
standing the objection that is urged by her? 

Answer of the Pundit. 

The son of the Appellant is adoptible, notwithstand- 
standing the objection stated. 

It is held that Brahmins shall adopt sons from the 
families of their Sapindas ; (‘) if boys from such cannot 


(I ) Sapindas^ tlu).sc who offer the funeral cake to the same ancestoi. 
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))e procured, then from those of their ; (') never 

from other families. The meaning is, that they shall 
piefer the sons of brothers ; failing these, they are at 
liberty to resort for the purpose to that of a distant 
cousin. To shew that Brahmins are not at liberty gene- 
rally to adopt boys distantly related, and that it is com- 
petent to adopt a brotber\$ son, though invested with 
the Brahminical string, a test in Chamhica, as quoted 
from Sareswaty Valasum, says, “ If, among several 
brothers by the same mother, one shall beget a son, 
“ the rest are said to be thereby blessed with sons.’* 
Wlicnce it may be inferred, that while there is a possi- 
bility of adopting a brother’s son, another shall not be 
preferred. In Datta Mimamsa, Satikala says, “ A 
“ Bralimin, destitute of a sou, shall adopt a boy from 
“ the families either of his >S(/pfnda,s, or his Sagotras." 
According to which book also, the sons of brothers 
invested with the Brahminical string may be adopted ; 
ami adopting the sons of brothers is most consonant 
with custom. 


; Remai'ks. 

The passage cited as from Sareswaty Valasum, or 
one of precisely similar import, occurs in Menu, ch. ix. 
182. Under this, and other texts of law, as genei’ally 
understood, a preference is to be given to a brother’s 
son; on failing such, a more distant male relation; but 
not so exclusively as the opinion here delivered seems to 


(1) Sagotras 'f tho.'jt* v.'ho are dcstoiideJ from tlte .‘tamo patriarch. 
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imply. See Mitacsh. on Inh. ch. i. sect. xi. 13. and 
note. C. 

It is not incumbent on a person to adopt the son of 
a brother, or other Sapinda. The law merely states 
this as preferable, but without prescribing' it; — certainly 
it does not give to the Sapinda any right to enforce 
such a preference, and the Appellant could not, there- 
fore, I am clear, maintain this action : this is the point 
which the Pundit ought properly to have considered. 
With respect to the ineligibility of a person for adop- 
tion, on whom the Upanayana rites have been per- 
formed, it is much disputed : the more correct, because 
the more reasonable opinion, would appear to be, that 
he is eligible, if of the same gotra (family); — ineligi- 
ble, if of a different gotra from the adopter; for if of 
the same gotra, the datta homam, though proper, is not 
necessary : if of a different gotra, the datta iiornam is ne- 
cessary; and it cannot be performed on one, who, by 
the rites of the Upanayana, has been definitively esta- 
blished in his natural gotra. E. 


(1) Vid. post, ji. 1 
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ZILLA OF NELLORE. 

By the Pundit. . 

There being no law to justify the adoption of an 
eldest son, who has performed the funeral rights of his 
deceased father, such an adoption will not carry with 
it the inheritance of the adopter. 

Remarks, 

Mitacsh. on Inh. ch. i. sect. xi. 12. C. 


Right, certainly. An eldest son is forbidden to be 
given in adoption; but some authorities make excep- 
tion to this. E. 


G 
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ZILLA OF NELLORE. 

By the Pundit. 

If a man having two brothers, who have each an 
only son, adopt his wife’s sister’s son, and die, such 
adopted is entitled to his property, the adoptive father’s 
nephews being only sons, not being eligible to adoption. 

Remarks. 

Only sons not being eligible, (Mitacsh. on Inh. 
ch. i. sect. xi. 11.) a more distant connexion might in 
this case be selected with perfect propriety; notwith- 
standing the preference due in other circumstances to 
a nephew. (Ibid. § 636.) C. 

The adopted wife’s sister’s son is certainly, in this 
case, entitled to the estate; but the taking in adoption 
a brother’s only son is not forbidden; the giving is, 
except as has been before seen, in times of calamity . — 
Ante, p. 91. E. 
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ZILLA OF NEIXORE. 

By the Pundit. 

If a man have no male issue of his own, it is stated 
in many books that he may, under the pressure of dis- 
tress, adopt the only son of a brother. 

Remarks. 

If a brother s only son be adopted, he need not be 
taken away from the family of his natural father, but 
may continue to perform the offices of son, both to him 
and to his adoptive father. See notes to Mitacsh. on 
Inh. ch. i. sect. x. 1. and sect. xi. 32. A valid adop- 
tion of an only son cannot otherwise be made, the abso-* 
lute gift being forbidden. (Mit. on Inh. ch. i. sect. xi. 
11 ) C. 


Apadi, or Apatcale, in distress, or in time of distress, 
is frequently assigned as a reason for simitar excep- 
tions. If, by reference to it in the present instance, it 
be meant that the adopter shall take his brother’s only 
son, only when necessitated to do so, by not being able 
to procure any other person for adoption, the Pundit 
has, I think, confounded the taker and the giver ; for it 
is the latter that the law contemplates as being com- 
pelled by his nece.ssities to part with his only son. ft is 
the opinion of some, and is entitled to attention, be- 
cause it is founded in reason, that where the son of a 

G 2 
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brother, whetlier an only son or not, exists, here is no 
necessity for adoption. It is supported by Menu^i^') who 
declares that, if among many brothers, one beget a son, 
this single birth has the same spiritual effect, as if they 
had all become fathers. He is, in fact, ‘put-tra, drawing 
(trayati, — trahit) each from {put) purgatory. The point 
is scarcely worth further discussion, the undoubted law 
in this, as in all other cases of adoption, marriage, &c. 
being, — that if the act be duly completed, it cannot be 
reversed. E. 

(1) Ch. h. V. U!2 
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ZILLA OF COMBACONUM. 

Sadaseva Pillay, v. Vadaganada Pillay. 

Upon a question of adoption, the Pundit certified that 
it was good, though oral, and the adopted at the time 
an adult, being a brother’s son. 

Remarks. 

See Mitacsh. on Inh. ch. i. sect. xi. 13. A differ- 
ence of opinion prevails in regard to adoption of adults, 
or persons for whom certain ceremonies termed Sanscara 
(marriage of Sudras, and tonsure of the higher tribes) 
have been performed, the prevalent doctrine, in most 
parts of India, being adverse to it. The objections are 
less forcible in the instance of a relation of the male 
side, than in the case of a stranger. C. 

E. 


Correct, — as seems to me. 
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ZILLA OF VENDACHELLUM. 

April 29, 1808. 

Sree Mootum RamanoojyTingar, v. Appooyungar. 

The Plaintiff i.s the adopted son of a woman of the 
name of Janika Ammal, being the son of her elder bro- 
ther’s daughter, the Upandryana of the boy having been 
subsequently performed in the house of his natural 
father, wliere lie continued to reside. The Defendant 
is her Cuma picttra, or illegitimate son, fostered and 
brought up by her, previous to the adoption of the 
Plaintiff. Subsequent to the adoption, she conveyed 
away her property to her illegitimate ofispring, by a 
deed disclaiming the Plaintiff as her adopted. She 
being since dead, 1 . Quest. Was the adoption of the 
Plaintiff invalidated by the performance of the Upanaya- 
num, and the residence of the adopted, in the house 
of his natural father f — 2. Gould the deceased disclaim 
the adoption? — 3. To whom does her property descend? 

Answer. 

The adoption is not affected either by performance 
of the Upanayana in the house of the natural father, or 
by the residence there of the adopted ; nor could the 
deceased in her life, by any act, disclaim at her plea- 
sure the sou she had so acquired. Her property de- 
sccirds to her adopted. 



CHAP. 111. 
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Remarks. 

Adopted sons, being duly initiated by the adopter 
under his own family name, become sons of the adop- 
tive parent. (Cf'itica purdna. See Mitacsh. on Inh. ch. i. 
sect. xi. 13.) The Upanayana, though performed in the 
natural parents’ house, if done with the family name of 
the adoptive one, would not be irregular. It can be of 
no consequence where it takes place, only it must be 
performed in the name of the adopter’s gotra. The 
adoption cannot be affected by the residence of the 
adopted, which can but raise presumption as to the 
fact : — being once completely and validly made, it can- 
not be recalled. A natural child being excluded from 
the rights of a son, and none being now allowed, but 
legitimate issue, and adopted sons, the adopted in this 
case, if regularly so, was the heir. (Mitacsh. on Inh. 
ch. i. sect. XI. 21.) Education and nurture do not con- 
stitute any relation entitling to inheritance. C. 


The question is not, whether an adoption could be 
dissolved ; but, whether Janike Umraal could possibly 
have any right whatever to adopt. Certainly, a Brah- 
min widow (as, from the name, this woman must have 
been) cannot adopt, without the consent of the husband, 
obtained before his decease; and it nowhere appears 
here that such consent had been given. Again, this 
woman could convey no right to the estate of her hus- 
band, either by adoption, or any other act; as she 
must have forfeited her own right, by the impurity of 
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her conduct; Aor could she convey right to any sepa- 
rate property of her own by adoption, a Brahmin wo- 
man having no power to transmit such property, which 
must descend, as fixed by law. ' E. 

It does not appear that Janike was, or ever had 
lieen, a married woman. The contrary is rather to be 
presumed. According to the facts, as stated, the adop- 
tion would seem to have been a spurious one ; and, in 
this view, the case, including the remark? upon it, is 
valuable only for the dicta it contains. 

T. S. S. 



CHAP, lit. 


ZILLA OF CHINGLEPUT 
May 21, 1803. 

The father of a family, who had no male issuey 
having maintained for a long time a young lad, whom 
he had intrusted with his affairs, and professed to have 
adopted, of which evidence existed in writing, but 
which is lost, adopted another — Is the latter adoption 
valid? 


j4mwer of the Pundit. 

If one maintain another for . a length of time, pro- 
fessing to have adopted him, and in fact committing 
all his affairs to his charge, having, upon his beginning 
to do so, invited and entertained his relations, ac- 
(juainted the magistrate, and drunk manjanee, he can- 
not afterwards abandon the young man so adopted, in 
favour of another; nor is the adopted compellable to 
renounce the connexion so formed. The relation ol 
adopted needs no writing for its supjiorf. 


Remarhs. 

The answer presumes the adoption to have been 
actually made; and the circumstances stated authorize 
the presumption. It would be otherwise, if it were 
proved that the party had changed his intention be- 
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fore the essential rites of adoption took place, and pur- 
posely avoided performing them. C. 

This opinion is correctly applicable to all Castes but 
Brahmins, with whom the Datta-homam is indispen- 
sably requisite to produce si^irilual benefit. E. 



CHAP. III. 91 

ZILLA OF VENDAGHELLUM. 

May 5, 1808. 

Siliamedoo Runga Reddy, v. Acliummall. 

Question to the Pundit. 

Narasummall^ the widow, and her mother-in-law 
the Defendant, entered into an agreement to adopt a 
particular boy ; but the intended adoption not taking 
place, the widow, without the privity of her motlxer-in- 
law, subsequently adopted the Plaintiff. Is an adop- 
tion, so circumstanced, good, notwithstanding the pre- 
vious agreement ? 


It is. 


Answer. 


(Signed) 

Sreknevasa Cherloo, Pundit. 


Remarks. 

A simple agreement to make an adoption, not car- 
ried into effect, will certainly not invalidate a subse- 
quent adoption, made with the requisite forms. The 
adoption of the widow was good, if authorized by 
her husband, or, in default of such authority, if with 
the requisite sanction of her proper guardians, her hus- 
band s male kindred. (Note on Mitaesh. on Inh. ch. i. 
sect. xi. 9 .) C. 
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This appears perfectly correct, admitting either that 
the consent of the husband to adopion by the wife 
had been obtained before his decease, or that such 
consent is not necessary, where the parties are of a 
Sudra tribe. E. 
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ZILLA OF vizagapatam: 

Question to the Pundit. 

Among the twelve sorts of sons, are not the Dwi/a- 
mushyayana, &c. disqualified from inheriting in the 
present age? And, can any inherit in it but ihc, data 
and ourasa, the adopted and the legitimate, natural 
born? 

Answer. 

The right of inheritance is restricted in the Caliyug 
to the two descriptions of sons specified in the ques- 
tion, in exclusion of the other ten. 

P i ’ N I ) I T' A p TM s H , Saslrce. 


Remark. 

The “ Oivyamushyayana,'' or son of two fathers, is a 
son begotten by an appointed kinsman- The practice 
is by most authorities admitted to be abrogated in the 
present age; yet it continues in all parts of India. 
Such a son succeeds to both fiithers. Vijnyane.swara 
(it must be observed) admits the legal existence of the 
Dwyamushyayana in this age. The appointment of a 
wife, or widow, to raise up seed he considers a.s for- 
bidden by Menu, and consequently unlawful; and the 
term Dwyamushyayana therefore is restricted by him 
to the son of a virgin, betrothed, but not espoused, 
whom his author, Yajnyawaleyn, directs to be espoused 



94 


APPEKBIX TO 


by the brother of the intended husband deceased. 
Such a son he deems legitimate ; he is, according to 
him, DwydmuskyAyana, or the son of two fathers ; 
and he succeeds always to the estate of the brother to 
whom his mother was betrothed, as well as to that of 
his actual father, if the latter have no other son. If 
the latter have male issue distinct from him, he is tiien 
not Dwydmushyayana, but simply CsMtrqja, son of the 
wife, and belongs exclusively to him to whom his 
mother was betrothed. As the custom of a brother 
marrying the betrothed of his deceased brother does 
not now prevail, the distinction made by Vijnyanes- 
wara is of no practical utility. It is certain, however, 
that he considered the offspring of such marriage as 
legitimate; and he nowhere intimates that any of the 
other descriptions of sons became illegitimate in the 
Cali-Yugam. This is a fancy posterior in time to 
Vijnyaneswara. E. 



CHAP. irr. 


9*5 


ZILLA OF BELLARI. 

June 9, 1808. 

Hanumunta Bhuifloo, v. Bhyrapah. 

According to the Plaintiff’s petition, one Bhagavm^ 
dra BhutloOf of the Bhargava gotra, some forty years 
ago, adopted the Plaintiff, then three years of age, be^ 
ing of a different gotra. It is stated, that his Upana- 
yana, with every other corresponding ceremony, was 
performed for him in the gotra of the adopter ; that his 
adoptive father dying a few years after, his funeral rites 
had been celebrated by the Plaintiff, who had, from 
that time to the present, enjoyed his property, with the 
privileges of an hereditary office (that of Panchangi (‘) 
of his village) which had belonged to him. It farther 
states, that the time being arrived for the performance 
by Plaintiff of his son’s Upanayana, the Defendant, be- 
ing of the family of Bhagavendra, though separated 
from it in point of property, disputes its being per- 
formed in the adoptive gotra, insisting on its perform- 
ance in his Janaca gotra, or the gotra of his natural 
ancestor. 

The Defendant, by his answer, denies any adoption 
of the Plaintiff by means of homams, as well as the per- 
formance of his Upanayana by his alleged adoptive fa- 
ther, Bhagavendra Bhutloo ; and he alleges, that the 


(1) Expounder of the Puiichagym , or almanack. 
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celebration of the funeral rites of the latter by the Plain- 
tiff was objected to at the time, by the ancestors of the 
Defendant. He then quotes p, passage from the Datta 
Mimama oi Nandi Pandita, to shew thht, if ohe of a 
different from the adopter be adopted, his sons 

should revert to their parents’ natural gotra; accord- 
ing to which authority, he justifies the opposition com- 
plained of by the Plaintiff. The uninterrupted posses- 
sion by Plaintiff of the property and privileges of his 
alleged adoptive father is admitted by the Defendant. 

The question is, whether tlie Upanayana for tlie 
Plaintiff’s son should be solemnized in his adoptive, or in 
Ids natural gotra? 

j4nmer of the Pundit. 

Adoption is of two kinds, viz. Niiya Datta, and 
A-nilya Datta. The former, performed with homarns, 
or offerings before fire, is permanent ; the latter tempo- 
rary only, being without the same formalities. The 
Nitya Datta is the preferable one, and, in the case of 
the son of one so adopted, his Upanayana should 
be performed in the gotra of his adoption. The 
Upanayana for the son of the A-nitya Datta, or tem- 
porarily adopted, is allowable either way; i. e. it may 
be performed in his adoptive gotra, or in that of his 
ancestor’s original birth. It appearing, in this case, 
that the adoption of the Plaintiff was by homams, in 
the presence of relations and of the god, bis son’s 
Upanayana should be solemnized in Bhargavci gotra, 
being that of his adoptive father. 
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Remarks. 

.*0 doubt, the issue of an adopted son, of the de- 
scription termed datta, regularly adopted, belongs, like 
him, to the same gotra with the adopter : and the cere- 
monies of initiation (Upanayana) are to be performed 
in that gotra, or family. I am not aware of any autho- 
rity for holding that the issue of an Anitya datta may 
be initiated in either family. An adoption, which ren- 
ders the party son of two fathers ( dwyumushyayana ), is 
not unknown to the law. (See Mitacshara on Inh. 
ch. i. sect. X.) But, in such case, the issue remains in 
the same gotra, in which the son of two fathers received 
his Upanayana, or initiation. ^ C. 

This opinion is sufficiently correct. Nitya datta, 
and Anitya datta, distinctions made by some writers, 
are not improperly interpreted into permanent and tem- 
porary adoption. The Nitya datta neither returns him- 
self, nor do any of his descendants return to the gotra 
of his natural father, but remain from generation to 
generation in that of the adoptive one. The Anitya- 
datta does so return. He that is so adopted indeed re- 
mains, while he lives, in the gotra of his adoptive father ; 
but his son returns to his original one. Describing the 
Anitya datta, Vidyaranga quotes the following text 
from the Nernaya Sindhu, “ That son to whom the 
“prescribed ceremonies have been performed in the 
“ gotra of his natural father, as far as the tonsure, does 
“ not possess the full qualities of a son — he is a tempo- 
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“ rary son only” ( Anitya datta ). The author quotes one 
of the Viitiam of Satydshadha, which states the Anitya 
putra to be equivalent to the Dwydmuskydyana, or son 
of two fathers; and hence it follows, that he is to per- 
form the funeral ceremonies of both fathers, the natu- 
ral and the adoptive. 

The result is, that Nitya-datta is a son adopted from 
the same gotra, before, or after the ceremony of the 
tonsure ; or a son adopted from a different gotra, before 
the tonsure ; Anitya datta is a son adopted from a dif- 
ferent gotra, after he has received the tonsure in his 
natural gotra. The performance of the tonsure is the 
cause of the temporary nature of the latter species of 
adoption, E. 
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ZILLA OP VERDACHELLUM. 

Nov. 14, 1807. 

Vasuntaroyai, t>. Kistruyer. 

The Defendant is sued upon a bond given by his 
natural father, being one of several sons who was given 
in adoption to a person not a party to the bond. The 
other sons, including the eldest, are living. — Is he liable 
to the action? 


^4nsu>er. 


An adopted is not liable for a debt contracted by his 
natural father. 


(Signed) 

Ihkkn’avasa Chuki.or, Pundit. 


Remarks. 

Being no longer connected with the family, nor con- 
cerned in the estate of Ids natural father, (Mitacsh. on 
Inh. ch. i. sect. xi. 22. — Menu, ch. ix. 5. 14.) be can- 
not be held liable for his debts. C. 


H 2 


To the same eft’ect by 


E. 
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ZILLA OF CHINGLEPUT. 

M. Veneataroyer, v. Agusteapah Moodely. 

The Plaintiff sues for a debt due to him from De- 
fendant’s son, Soorbaroya Moodely, who was long since 
given in adoption to Annah Moodely. — Is the action 
maintainable against the Defendant? 

jinsiver. 

Tlie money borrowed by Soobaroya Moodely is not 
recoverable from his natural father, the Defendant, but 
his son will be answerable for it when he comes of 
age; unless it was borrowed for the use of the De- 
fendant or his family, in which case the action is main- 
tainable against the Defendant. (*) 

Remarks. 

This follows naturally from the entire separation of 
the son given for adoption from the family of his na- 
tural father. Mitacsh. on Inh. ch. i. sect xi. 32. 

C. 


(1) On the ground of the <3ebl having been contracted by tho adopted^ not 
as a son, but as the agent of his natural father. This must be supplied, 
to give the full meaning of the sentence. -The opinion is» correct. K. 
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ZILLA OF BELLARI. 

Dec. 13, 1808. 

Nursapah, v. Paupummall. 

Upon a question of adoption, the Pundit of the 
Court reported as follows : 

Anmet. 

It is held that, if a lad be adopted into a family, 
even where it is not the custom to perform hornam 
(sacrifice of adoption), he cannot be turned out of it at 
will. Adoption imposes upon the adopter an obliga- 
tion to educate and provide for the adopted as his son, 
and he succeeds as such upon the death of his adoptive 
father. 

Remarks. 

The inadvertent omission of an unessential part, as 
sacrifice is, even where it is enjoined, does not vitiate 
an adoption. 3 Dig. 244. 

The adoption being complete, it cannot be annulled. 
An adopted son may be disinherited for like reasons as 
the legitimate son. — (Mitacsh. on Inh. eh. ii. sect, x.) 
but he cannot forfeit the relation of son. ( /. 

Certainly: — however defective the ceremony, and 
however small in consequence the spiritual benefit, the 
act of adoption cannot be set aside, on any account 
whatever; a fortiori, not on account of any informality. 

E. 



TO 


ZILLA OF VERDAGHELLUM 
Dec. 30, 1807. 

Raman, v. Cootya Padayanchee. 

The Plaintift' having been adopted by a womjm, had 
she, subsequently, the same dominion over her pro- 
perty that she had before, so that a mortgage of a house 
by her after would be good ? 

Answer. 

The mortgage under these circumstances would not 
be good, to the prejudice of the adopted, if rightly 
adopted. 


Remarks. 

Presuming the property here spoken of as the wo- 
man’s to have been what devolved upon her by the 
death of her husband, and not to have been her pro- 
per Stridhana, it ceased to be her’s at the moment of 
a valid adoption made by her of a son to her husband 
and herself ; in the same manner as property, coming 
into the hands of a pregnant widow, by the same means, 
cannot be used by her as her own, after tjie birth of a 
son. An adopted child is in most respects precisely 
similar to a posthumous son. From the moment of the 
adoption taking ettect, the child became heir of the 
widow’s husband ; and the widow could have no other 
authority but that of mother and guardian. C. 
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Women have legally no right to adopt for the trans- 
mission even of their separate property; and this is 
founded both on authority and reason; it does not 
follow, however, but that such a custom may obtain in 
the caste to which the parties in this case appear to be- 
long, namely, that of the Puller, nearly the lowest of 
the Sudra tribes. E. 
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ZILLA OF VIZAGAPATAM 
Question to the Pundit. 

If a boy that has been adopted die without issue, 
and unmarried, what becomes of the property of his 
adoptive father at his death ? Does it go to the natural 
father of the adopted, or to the widow of the adoptive 
one ? 

Jtnswer, 

The widow succeeds to it by inheritance, as legal 
mother to the adopted. 

(Signed) Pundit Appiah, Sastree. 

Remark, 

The answer is entirely consonant to the law. The 
dattaca having been given away by his father, the 
natural relation was annulled, and his father would no 
more inherit from him, than he from his natural father. 

C. 



CHAP. HI. 


MAUSULIPATUM, PROVINCIAL COURT. 

November 3^ 1803. 

Cooty Verty Cootapah, Appellant. 

Sambiah and Venkiah, Respondents. 

Questions referred to the Pundit of the Court. 

1. Is it proved by the evidence given before the 
Zilla Court, that Basavannah, the father of Cootapah, 
the Appellant, was adopted by his maternal uncle, Moonta 
Satia Linguin ? 

Answer . — ^The adoption is not established, for want 
of the oblation to fire. 

2. Is the declaration by a husband to his wife, that 
he had adopted a particular boy, sufficient evidence, if 
proved, of the fact? 

A7iswer. — ^I’he husband not being at liberty to adopt, 
without the privity 'of his wife, a subsequent communi- 
cation would not be sufficient to establish the fact of 
adoption. 

3. Is it necessary for persons of the Sudra caste to 
make the oblation to fire, in adopting ? 

Answer . — It is ordained that the husband and wife, 
among the Sudras, should be present, and that they 
should cause a Brahmin to make oblation to fire. 

(Signed) V. Narhajn, Sastrec. 
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Remarks. 

“ As to oblation to fire, the ceremony is prescribed; 
but the fact of its celebration may be presumed, if 
there be no proof to the contrary. The inadvertent 
omission of a ceremony would not invalidate the adop- 
tion. (Jagannatha’s Digest, vol. iii. p. 244.) The 
wife must consent to the gift of a son ; but it is not said 
that she must be privy to the acceptance of one. — See 
Mitacsh. on Inh. ch. i. sect. xi. 9. and the note on the 
words “ whom his father or mother gives.” A sub- 
sequent communication to tlie wife would be evidence, 
but not conclusive. As to the third point, the answer 
of the Sastree is the received construction.— -See Jag- 
annatha, vol. iii. p. 262. But the learned of Mit’hilS 
contest the position.” C. 

The former of these answers, if (as by their names 
they appear to be) the parties in the cause are Brah- 
mins, is correct. Not so the last ; for the Sastree does 
not ordain that the oblation to fire should be performed 
by any one at a Sudra adoption, and this for sundry 
good and sufficient reasons. E 
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On' THE Legality, in the present Age, of the 
Crita, OR Son vurchaseo for Adoption.— 
Mit. on Inh. i. xi. 16. 


Extract of a Letter from Henry Colebi'ook, Esq. to $ir 
John Roy ds, dated Calcutta, March 14, 1812. 

Acophding to the ancient Hindu law, purchase 
was one of the means by which a son might be had 
ready made. This easy way of getting a family is no- 
ticed in Menu, in Jagannatha’s Digest, and in the Mir 
facshara ; and some remarks on the law relative to it 
will be found quoted from other authorities, in the 
notes to the translation of the last mentioned work. It 
will be there seen, that the child so adopted must be of 
the same tribe with the purchaser, and a younger son of 
the seller ; and the purchase must be expressly for the pur- 
pose of a son. No set form, nor any further condition 
seems to be requisite ; but the adoption is by purchase, 
not after it. I dwell on this point, because 1 gather from 
Sir Thomas Strange's que-stions, that, in the case before 
him, the purchase is not shewn to have been made 
specifically as of a son. Sir Thomas asks, whether 
adoption may grow out of purchase, and whether 
purchase can per se entitle the child to consider him- 
self as adopted ? To these questions I should answer, 
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certainly not. The buyer’s actual design to huy a son 
must be shewn to have existed at the time of the pur- 
chase ; though no doubt presumptive proof of such c<mi- 
comitant will may be admissible, if direct evidence be 
unattainable. 

On this side of India, adoption by purchase is obso- 
lete, and considered to have been prohibited in the 
present sinful age of the world. The only practice 
analogous to it is the purchase of children by Go- 
sains, Sanm/asis, and other professed ascetics, for initia- 
tion into their order of devotion, (*) the disciple becom- 
ing the heir of the master. This however is not adop- 
tion, but a practice grounded on other provisions df 
the Hindu law, and on the peculiar customs of the 
mendicant tribes. 

The Datta MimAmsa is no doubt the best treatise on 
Hindu adoption. 

I observe in books which I understand to be of most 
authority at Madras (for instance, the Smriti Chan- 
drica ), the prohibition of adoption by purchase is assert- 
ed. I imagine this mode of adoption must be obsolete 
there, as w'ell as here. 

(1) See Digest, iii. p. 276. 
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EMraCt of a letter from Sir Thomas Stfemgt to Henry 
Colebrooke, Esq., Calcutta, dated Madras, April 29, 
1812. ' 

Sir John Royds was good enough under date the 
15th of March, to send me your letter to him of the 
I4th, on the legality, in the present age, of adoption, 
among the Hindus, by . purchase. My application 
to Sir John for information on the subject had re- 
ference to a cause depending in our Court. Your letter 
did not arrive till after the trial, with the substance of 
which you are about to be troubled. But I must re*- 
quest you first to excuse this direct address, without 
permission or warrant ; a liberty which I can alone jus- 
tify to myself, under the .sanction of my friend Sir John, 
who will suppress my letter if it be improper, for which 
purpose I transmit it through him open. 

The actipn was trespass by widows, against the 
young man claiming to have been adopted by their de- 
ceased husband. The question arose upon the justifi- 
cation, on which the Court thought that he had failed. 
But it was not so confident of this, as not to be open 
to conviction, upon an application to set aside tlie non- 
suit that had been obtained, for a new trial ; a rule 
for which having been granted, toward the close of our 
late term, and cause being to be shewn against it in the 
next, it will be desirable to be as well prepared as pos- 
sible when it comes on again. With this view the 
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liberty is taken of ^hus troubling you on tbe oiccasidn. 
Assuming the practice to continue legal in the Pe- 
ninsula, you stem to think that though the tran^siction 
purports to be that of a mere sale and purchase, yet 
the design might be shewn by evidence ; and Ic con- 
clude your opinion to be, that adoption appearing to 
have been the object, the boy purchased would be enti- 
tled to be considered as a son. Though we had not 
the benefit of your judgment to guide us at the tirhe, 
yety averse to the exclusion of light, we admitted, as 
explanatory, an account of what Was said to have 
pa^ed at the time of the signing of the bill Of sale, as 
well as of the acts of the deceased under it. Such evi- 
dence, upon the principles of our law, would have beilh 
liable to question ; and, in fact, the counsel for the 
Plaintiffs reserved his right of protesting against it iti 
the case before us, in the event of the verdict being 
against his clients. Enclosure B(i) is an extract of a 
letter which I wrote soon after to a judicial friend in 
one of our provincial courts, with a view to his confer- 
ring with his Pundit on the whole of the subject, arid 
letting me know the result. I add it, as elucidatory of 
the trial. Our idea finally was, that, whatever had beefx 
in the contemplation of the parties, adoption never had 
in fact taken place, unless purchase Was to be consi- 
dered as constituting it. I have an opinion gfven in 
1808, by the Pundit of the Zilla Coui^ at VerdacHel- 
Imn, that an agreement to adopt is not an adoptibtt ; 


(t) Po«t, [)- ll.v. 
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and, in that case, he held a snbsequent adoption of a 
different boy to be good. 

In the case under consideration, it was insistad for 
the Defendant, that the purchase was an adoption, on 
the ground that otherwise it must constitute slavery, the 
existence of which by law the Court would not recog- 
nize, and, at all events, not in the caste of the Banyema. 
If slavery be competent by the Hindu law, there was 
no evidence before us of sufficient force to exclude the 
possibility of it in the Banyan caste. That slavery exists 
by the Hindu law, cannot, I think, be doubted. I have 
opinions that it does from living Pundits; and Sir Wil- 
liam Jones (it is observable), in one of his charges, deli- 
vered June 10, 1785, however reluctantly, admits the 
fact, contending that it ought not to be tolerated but 
in a mitigated form ; tliough, in the conclusion, it is 
true, he represents the sale of the human species as a 
traffic that had been condemned by the most respect- 
able .Hindus in Calcutta, as repugnant to their Sastra. 
Supposing the evidence which we received to have been 
admissible, there seemed reason to believe that adop- 
tion had been in the contemplation of the parties ; but, 
as it did not appear to have ever taken place, and as 
we did not conceive that the claim could stand upon 
the purchase alone, though coupled with an intent, 
such intent not appearing to have been otherwise ever 
carried into execution, we disallowed it, reserving, if 
necessary, the general question of the validity, at this 
day, of adoption by purchase. 

Upon this point, I have had some correspondence 
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since with Mr. Ellis, collector of Madras, whom I be- 
lieve you know by character. He is personally known 
to Sir John Rayds. Enclosure, letter C'(') contains 
extracts from it. He seems to incline to the opinion, 
that the mode is still valid in this part of India, except- 
ing only among Brahmins. The text of the Smriti 
Chandrica, according to the extract accompanying one 
of his letters, declares it generally obsolete. But a re- 
ference to the Datta Mimamsa (it seems) confines the 
prohibition to the twice born, which Mr. Ellis says must 
be taken now to mean only Brahmins. This remark 
is made in a “note,” which 1 take to have been fur- 
nished by some of Mr. Ellis’s people; it may be of ques- 
tionable authority. I have consulted the Pundits of 
several Courts upon the coast ; who, speaking (no doubt) 
with reference to the Peninsula, .say, that it is not now 
legal, without entering into distinctions. 

The Mitaschura (the prevalent authority with us) is si- 
lent upon the point, though it contains a chapter expre.ssly 
on the subject. Permit me to draw your attention to this, ^ 
since (as was to be expected) it was relied upon in the 
case before us, in favour of the. Defendant. Admitting 
the practice to have been abrogated in your part of India, 
it was contended, on the authority of the Mitncshara, that 
such was not the case here. I have already had occa- 
sion to observe, how Mr. Ellis, between reference and 
construction, avoids the authority of the Smriti Chan- 
drica, which, without reserve or distinction, restricts 
inheritance in the Cali-yug, to the son of the body, and 
the son 

; 1) Tost, p. 
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Translation of Bill of Sale, dated Shawcna Bnhoola yls- 
tamy, or list Auvany of Caulayoocty year, answering 
to A. jD. September 1, 1798 ; — referred to in Letter to 
Mr. Colebroohe, ante, p. 109. 

I, Bavoory Ghitty Vencataraiimoodoo Ghitty, and 
my wife Lutchemy, both of us, do jointly give this hill 
of<Aale to Jaldoo Sorbaroya Ghitty, of Madras; that is to 
say. 


We have sold to you our fourth son, or boy of four 
years of age, named Pedda Ghinnacasavaloo, for the 
sum of (25) twenty-five star pagodas, current money of 
Madras; and having received tlie money, you have 
consequently a right to the boy ; henceforward we have 
, no connexion with him; you are to keep liirn accord- 
ing to your pleasure. There can arise no claim or 
controversy between us re.specting him ; should there 
occur any, we bind ourselves to release it, and to con- 
firm him to you. In default whereof, we hereby en- 
gage to repay you the said principal sum of twenty- 
five pagodas with interest, togetlier with the cliaiges 
you may have incurred for him from this date. Tiuns 
have we both voluntarily given this bill oi’ sale. Wit- 
nessses, Tagooramoody Ghinuasamiah, V'^oopatoory 
Appana Ghitty, Mandauroo Govindo Ghitty, and 


1 
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Cliiiine Vencapa Chitty, with whose privity this bill of 
sale is drawn by Madary Soobarcyloo. 

(Signed) 

BAvooRy CiiiTry Vencataraumoodoo. 
Witnesses, 

Tagooramadoo Chinn as am v, 
VoOPATOORY ApPANAH, 

Govindo, 

Chinn A Venkiah. 

(Signed) 

R A N G A N A D o ai, CouH Interpreter^- 

[A true translation, as near as can be, from the Gentu 
language.] 


Quest urns. 

1 . Is adoption by purchase legal in the present age, 
according to the Hindu law? 

2. Supposing it to be so, does purchase alone con- 
stitute it ? 

3. If not, can it grow out of purchase, supposing 
adoption to have been intended, and the boy pur- 
chased to have been treated by the purchaser as his 
adopted ? 

4. Is B, according to the case as stated, to be taken 
to have been adopted, so as, A being dead, to be enti- 
tled to succeed to his estate, by right of adoptioni(*) 

(1) For ^ui.iwers to tlic al>ovc ipK-BtiourJ, vid. post, p. 129. 
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B. 

Extract of a Letter from Sir Thomas Strange, dated 
March, 1812, referred to in Letter to Mr. Cokbroohe, 
ante, p. 1 1 0. 

1 EXPKCTED from you, before this, the extracts you 
were so good as promise me from the Shaster, ou the 
subject of adoption by purchase. In the mean time, 
our teraa having commenced, the cause in question has 
been tried and disposed of, subject to the right of the 
losing party to call upon us to review our opinion. 
The action was brought by two widows against the 
Defendant, who claimed as the adopted son of their 
deceased husband. His case was, that he had been 
purchased by the deceased some years ago of his na- 
tural parents, who had sold him on account of distress, 
for twenty-five pagodas ; having previously disposed 
of two others in the same way, under similar circum- 
stances. There was a deed executed on the occasion, 
of which 1 enclose you a translation. The mother of 
the boy swore that adoption was the object; that he 
had been bought and sold to be adopted, and that 
otherwi.se no consideration earthly would have induced 
her and her husband to have parted with him. Her 
husband did not attend, being said to be ill as well as 
aged ; living at the distance of about tliirty inile.s from 
Madras. There were other witnesses, who swore to 
the same effect, as to the intention and view with which 
the purchase was made ; and it was proved that the boy 



had been so far treated as a son, that he had been 
dressed, and ornamented, and sent to school as one ; 
and had also accompanied the deceased on a pilgrim- 
age, and had occasionally visited and been seen by 
bis friends here, so dressed and adorned. It was fur- 
ther proved that, upon marriages, in the caste to which 
the parties belonged (being that of Banyans), it was the 
custom for an officer of the caste, employed for the pur- 
pose, to carry balls of rice about to each family. That 
the practice was to give four balls to the head of each 
for all the members of his family (as contradistinguished 
from his servants), or eight, if he happened to be one 
of the monthly members of the caste. The deceased 
was a monthly member, and had had eight upon these 
occasions. There vva.s -a servant in the family to whom 
the Oomadce (for so he is called) used to give four on 
the same occasions. It did not appear whether, had 
there been more in it, each would liave received four, 
or whether four was the cuistomaiy provision for all the 
servants. It was proved that, upon the young man in 
question becoming an inmate of the house, which he 
did at the age of about five, it made no difi'erence as to 
the number of the balls given to and received by the 
deceased ; inferring (as contended for the Defendant), 
that he had been considered as his sou. It was ad- 
mitted, that no ceremony of adoption had taken place, 
at the time of the purchase, or after ; as also, that, in 
the other two instances of sales by the parents of the 
boy in question, the regular ceremonies of adoption 
had followed. It was not pretended that the deceased 
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liad ever called tlie boy his son, or introduced him to 
any one as his son ; or that, in the space of fourteen 
years down to his death, there had been any transac- 
tion or communication whatever between him and the 
parents of the child, subsequent to the execution of the 
bill of sale, from which adoption could be inferred, as 
an act distinct from what might be considered as re- 
sulting from the treatment of the boy, coupled with the 
bill of sale. It appeared that, in the latter part of his 
life, the deceased’s regard for him had ceased ; that he 
liad stripped, and occasionally punished him with igno- 
miny; and finally left him to seek protection from an- 
other member of the family, for whom he had, in con- 
sequence of a misunderstanding, been recently provid- 
ing a separate maintenance. 

The Court agreed with tlie counsel for the Defendant, 
as a general proposition, that adoption was indefeasi- 
ble, inasmuch as it deprives the adopted of the rights 
belonging to him in his natural family, and conse- 
quently that having once taken place, it was not com- 
petent to the person adopting, capriciously, by any act 
of his, to deprive the adopted of his acquired rights, 
incident to adoption. But it thought that, under the 
circumstances of this case, the Defendant could not be 
considered as having ever been adopted. It took it, 
that the transaction having been reduced to w'riting at 
the time, it might be expected that adoption should 
appear upon the instrument, if such had been really 
the object; more especially, as it was not pretended, that 
any thing in the nature of adoption had followed its ex- 
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ecution; since, otherwise, it would be to turn that which 
purported to be a mere dry bill of sale, into an instru- 
ment of a very different description, contrary to what 
the Court could, with any thing like confideime, see 
had been in the contemplation of the parties at the 
time ; and that the danger of the interpretation con- 
tended for was the greater, in a case in which the claim 
was set up after the death of the owner of the estate, 
and person whose obsequies were to be performed, and 
attempted to be supported principally by the evidence 
of the mother of the boy, who had a manifest interest 
in getting it established. The Court was aware that, 
by the Hindu law, it was more than doubtful, whether 
the mother was admissible in this case ; but the English 
law is not so rigid in its admission of witnesses ; and, 
though we attend to their laws in matters of inheritance 
and contract, where natives are the parties, yet, so far 
as evidence only is concerned, we in general adminis- 
ter justice to them, in the Supreme Court, upon our own 
principles. He the mode of adoption what it might, 
this seemed indispensable; that, at whatever time it was 
contended to have taken place, it should be shewn by 
the claimant, that the operative expressions had been 
used, indicative of the disposition to give, or to become 
adopted on one side, and to adopt on the other. The 
Hindu law has not prescribed any particular expres- 
sions on the occasion ; nor does it require that adop- 
tion should be by writing. But it has provided, that 
the intent shall be expre.ssed at the time; and, if the 
transaction be by writing, its whole genius and course 
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teaches us to look for it there. Neither is tlie per- 
fbitoance of ceremonies essential to the validity of adop- 
tion, as conferring civil rights ; and the -want of them 
therefore could not be pleaded in bar to a claim of this 
nature; but it is undeniable that, with reference to it, 
considered as a merely civil transaction, they are of in- 
hnite consequence in point of proof; and it follows, 
that whoever insists upon a claim of tlie kind, has a dif- 
ficulty in point of evidence to ||et over, no ceremonies 
appearing to have been performed ; especially if the 
claim (as in the case before the Court) was founded 
upon a writing, from which it is far from being to be 
collected, that adoption had been in view. That there 
is a ceremonial for adoption by purchase, as well as for 
other modes of adoption, see the Mitaesharu, p. 312. 
(15.) It had been contended by the counsel for the 
Defendant, that the Court would presume any thing, 
and lean to any construction, rather than admit that a 
boy had been sold to be a slave, which it was also as- 
serted was illegal in general, and without precedent in 
his caste. The Court, in answer to this said, it did 
not know that slavery was illegal by the Hindu law, in 
times of distress; but that, at all events, the practice 
was too notorious to admit of an argument being drawn 
from its illegality, against its existence in a particular 
ca.se; that the question for the Court to decide was, 
whether the claim to adoptmi had been supported, in 
opposition to the claim on the part of the widows, 
which could not otherwise be disputed. That ilit were 
not, the boy still remained the child of hi.s natural pa- 
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rentiij ; he could perform their obsequies ; he would be 
entitled to share their estate, if they had any ; and, that, 
so far, no injury had been done him. That, sliould’ the 
widows insist upon other rights, and be advised to in- 
stitute a claim against him, founded on the bill of sale, 
considered as a mere and absolute transfer of him to 
their deceased husband, it would then be time enough 
to inquire into its validity as such, and declare its legal 
effect. 

Upon these principles, it seemed to the Court, that 
the fact of an adoption by purchase had not been made 
out, so as to raise the question of law meant to be agi- 
tated, as to the legal validity of such an adoption; and, 
upon those grounds, tin; claim of the llei'endant was 
dismissed, without calling upon the widows to go into 
evidence to re})el it. 7'he trespass w'as proved, and 
the question arose upon the justification. 

Had the deed purported to have been a deed of 
adoption by purebuse, or could we have seen that such 
was its ell’cet, the question remained, whether there can 
be an adoption of the kind, by the existing Hindu law. 

The authority of the Smriti is (express, that the filia- 
tion of any but a son legally begotten, or given in adop- 
tion by bis parents, is a part of ancient law abrogated 
in the Cali age. See “ General note” at the end of 
Menu, 6th ed. [>. 665. It is said by Sir William Jones 
(same j>age), but not speaking of this text in particular, 
that the Smriti is quoted, without the name of the le- 
gislator ; and, of all the prohibitory texts collected and 
arranged in that note, he remarks that none of them, ex- 
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cept that of Vrihaspati, are cited by Calluca Bhatta, 
his favourite commentator. (*) Vrihaspati then is ad- 

mitted to be an authority, having received the sanction 
of Calluca. But Vrihaspati (in loc. cit.) mentions the 
distinction between the three first ages and the fourth, 
with reference to the mode of acquiring sons ; observing, 
“ Thus were sons of many different sorts made by an- 
“ cient sages ; but such cannot now (he says) be adopted, 
“ by men destitute of those emhient powers.” — Is it not 
most reasonable to think, that he meant should be under- 
stood here, what is by others raoi’e distinctly expressed, 
namely, an interdiction, in the present age, of all but 
the son lawfully begotten, and the son given in adop- 
tion, i. e. the chief of each set, according to a distribu- 
tion made by some of the Hindu Jurists, into sons 
proper, and improper ; in other words, sons by birth, 
and sons by adoption? The Adityapurana is equally 
express on the subject with the Smnti. See Dig. 
vol. iii. p. 272. 8vo. ed. sect. viii. “ On the Son given 
and, I think, subject to other lights, we must consider 
the law as well summed up under the title “ On the 
Adoption of Sons;” sect. xv. p. 289, same vol. where it 
is stated that “amongthe.se twelve de.scriptions of sons, 
“ we must only now admit the rules concerning a son 
“ given in adoption, and one legally begotten ;—ob- 
“ serving that the law concerning the rest has been in- 
“ sorted, to complete that part of the book ; as well as 
“ for the use of those, who, not having seen such prohi- 
“ bitory texts, admit the filiation of other sons.” 


(3) See preface to Menu, p. 14, 
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I have troubled you a good deal ; and had no idea 
when I sat down of saying so much on the subject. 
After all, I have given only the outline of a long trial ; 
though I do not believe I have omitted to mention any 
material circumstance. I wish you could be at the 
pains of stating to your Pandit (by way of conference) 
what I have said, and of letting me know how far he 
thinks we have been right, if you have sufficient confi- 
dence in him for such a communication. 
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E<vtracts of Letters from Air. Ellis of Aladras, to Sir 

T. S. referred to in Letter to Air. Colebrookc, ante, 

p. 112. 

Neii'Her Vijayaneswara nor Jimuta Valiana (a 
translation of whose work also you have got) make 
any very particular mention of sons purchased. They 
enumerate the twelve descriptions of sons in the usual 
way, and make the customary distinction between those 
who are heirs, and kinsmen ; and those who are heirs, 
but not kinsmen; among the latter is included the son 
purchased : so that the right of succession in this de- 
scription of son is fully admitted by these authors. Vij- 
nyaneswara prescribes a certain ceremony for adoption, 
such as assembling kin, informing the king, &c., which 
he states as ecprally to be observed with respect to a son 
purchased. 

In the Digest, translated by Mr. Colebrooke, Jagan- 
natha states (1 believe) that, in the present age, certain 
descriptions of sons, and, among the rest, the son* pur- 
chased, are not lawful. He is at variance here with the 
above mentioned authorities, and with practice ; lor, 
with some castes in this part of India, the mode ol 
adoption is uniformly by purchase. Among others 
again, the Brahmins for instance, this and other modes 
are not customary. .lagannathas statement, therefore, 
i>hould not be received without limitation. 
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I am afraid you will think me negligent, in not send- 
ing you before the extracts I promised respecting the 
son purchased ; it has arisen wholly from my not hav- 
ing been able to procure a perfect copy of the Smriti 
Chandrica, until Saturday. — My copy of the Madhavi- 
jam I have mislaid; and I cannot find another at 
Madras; but I have, beside the Smriti Chandrica, made 
extracts from the Datta Mimamsa, and other works 
within my reach. 

The principal point in question respecting the son 
purchased, namely, "whether the act be lawful in the pre- 
sent age, is not made very clear by these extracts ; 
though, taking them altogether, the inference seems to 
be, that it is forbidden to Brahmins only. This de- 
pends on the meaning of the word Durjate (twice- 
born) ; which, in former ages, included Brahmins, 
Cshatriyas, and Vaisyas ; but, in the present, is gene- 
rally understood to be confined to Brahmins, these 
only performing the Oopanmiajnim, or ceremony of 
tying on the sacrificial cord; whence the second birth, 
with the texts of the V^eda. 

If the legality of the act in purchasing a son be ad- 
mitted, the extracts shew sufficiently his rank, and the 
share to which he is entitled. 
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Translations of Extracts from various authorities rela- 
tive to a son purchased; accompanying Extract of Let- 
ter from Mr. Ellis, ante, p. 123. 

1. — Datta Mimamsa. 

The talcing of any of the twelve descriptions of 
sons, except the adopted son, and the son of the body ; 
human and equine sacrifices ; and intoxicating liquors, 
are to be avoided by twice-born {Durgati, Brahmins) 
in the Caliyuga. 

2. — Briiiat Gautama. 

Those who become made, adopted, purchased, shall 
belong to the gotrum, (tribe,) but not to the sapendya, 
(kindred,) of their adoptive father. 

3. — Briiian Mknu. 

Text. 

The sapindata (connexion of kindred) between sons 
adopted, purchased, &c. and the sower of the seed, 
(the natural father,) is like that of kinsmen in the fifth 
or seventh degree; but the gotr'uni is that of tlieir [)ro- 
tector (adoptive father). 

Commentary. 

“ The sower of the seed.” There is indeed the 
sapindyam (relation.ship) of matter, blood, and body 
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of the procreator, but not the mpindya (relationship) 
of goti'a (tribe,) in like manner as a virgin, whose 
gotra (tribe) is according to her father’s genealogy, 
but her santati (aifinity) is with him who has received, 
or protected her. 

4. — Gautama Du arm a. 

Note. 

The text and commentary are jointly translated. 

The son of the body, or the son whom his mother 
conceived by connexion with another man by order of 
her husband, or a son who has been adopted, or a pu- 
tative son, or a son conceived by his mother in adul- 
tery, or a son rejected by his natural parents, — all 
these sons are entitled to the estate of the person who 
has adopted them; they arc likewise said to be of his 
got rum. 

A son born of an unmarried girl, or one conceived 
by a woman bei'ore, but born after marriage, or a son 
by a twice married woman, or a son born of an ap- 
pointed daughter, or a son self given, or a son pur- 
chased , — these sons are said to be of the same gotrum 
with that of the person who has adopted them, &c. but 
they are not entitled to his estate. 

If) of the twelve descriptions of sons, the first do not 
exist, the second is entitled to the estate of the adopter, 
and also to ofi'er the pindah in his name ; and so of the 
rest. 
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5.— Smriti Chandrica. 

The taking of any of the eleven descriptions of sons 
ollowing the son of the body, was admitted in the 
former ages; but, in the Caliyuga, the adopted son 
only; as in the text beginning, “ The taking of any, 
“ except the adopted son, and the son of the body,” 
which prohibits the taking of any of the rest in the 
Caliyuga. The substituting of a daughter for a son is 
also prohibited, being included among those rejected 
in the Caliyuga. Thus it is to be observed that, in 
the event of the failure of either the son of the body, or 
a grandson, a man may adopt a son, but not take one 
of any other description. 

Note. 

As the Smriti Chandrica goes expressly on the au- 
thority of the text of the Datta Mimamsa, the first in 
thc.se translations, it ought to be considered, though 
worded generally, as applying only to the twice-born, 
Brahmins, to whom it is limited in the second number 
of that text. 
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Extract of Letter fi'om Mr. Colebrooke to Sir T. S. dated 
Calcutta, May 18, 1812. 

I HAVE been favoured with your letter of 29th 
April, (*) and have great satisfaction in communicating to 
you all the information I possess on the questions of 
Hindu law, to which it relates.(®) I beg you would at 
all times command me, without scruple or hesitation, 
and consider any apology for doing so as entirely su- 
perfluous. 

I now forward my answers to the questions on the 
case of the alleged adoption by purchase, and on that 
of a will by a Hindu of an undivided family, as well as 
upon slavery. 

From the extent of research on the first question, 
which I observe in the papers you were so good as to 
send to me, I conclude you will not be averse to be 
troubled with a large collection of passages, on the 
points of Hindu law, which have engaged the attention 
of your Court. I shall accordingly transmit copies of 
numerous, and copious extracts, from legal authorities, 
to which I have referred in a general manner in my an- 
swers. 1 fear they may not be transcribed in time to 
accompany this letter, which I am unwilling to keep 
back, as you desired an early answer. They shall how- 
ever be forw”drded in a few days, and may perhaps 
reach you before the causes, depending in the Court, 
come on in the next term. 

(1) Ante. p. 109. 

(2) Ante, p. 114. 
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Accompanying Letter from Air. Colcbrooke, of 1 %th May, 
1812, ante, p. 128. 

Question 1. 

Does purchase alone amount to adoption? or can 
adoption grow out of it ? 

Purchase alone does not, I apprehend, amount to 
adoption. To constitute adoption hy purchase, there 
must be an express, and specific acceptance of tlie boy 
as son, the child being .surrendered by liis parents in 
consideration of a price paid. The following extracts 
from my collection of passages of law, relating to this 
form of adoption (e-opy of which I enclose), ap{)ear to 
me to declare that very di.stinctly ; 

“ A child, sold by his father and mother, and re- 
“ ceived as issue, i.s a son bought.” Sulapuni. Com. on 
Vajnyavalcya. 

“ The son bouglit is son of him by whom he is pur- 
“ chased, that is, by whom he i.s taken with tlie will, 
let this he my son." Nandi Pandita. Com. on Vishnu. 
(Author likewise of the Dalta Mimamsa.) 

From these passages, joined Avith the direction in 
Vijnyaneswara’s Mitaeshara, that the same forms of 
publicity are to be observed in this, as in the adoption 
of a son given, it seems to follow', that the child should 
be received with the purpose publicly declared, or dis- 
tinctly manifested, that tlic child shall therehy become 
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sou to the buyer. The mere intention, that the child 
now purcliased shall be adopted at a future time, not 
being followed by actual fulfilment of such intention, 
cannot constitute adoption ; nor could a purchase, 
which was made with a different design, be converted 
into an adoption of this sort by subsequent acts. 

The essence of adoption by purchase is a sale on the 
one part, and a formal acceptance on the other, m of a 
non ; in the same maimer, as the essence of the adoption 
of a son given, (which is the common fonn,) is the gift 
on the one side, and the formal acceptance of the child 
as a son on the other: and the rest of the ceremonies 
prescribed are the same in both forms of adoption, and 
may be completed in pursuance of the adopter’s inten- 
tion, by others for him, if he should die prematurely. 
T1 le unintentional omission of some part of them by the 
adopter would hardly invalidate the adoption; though 
the wilful omission of tlie whole by him might have 
that effect : since the performance of the ceremony of 
tonsure, and other rights, in the family of the adopter, 
is indispensable to the completion of the adoption in 
the one form, and must, I conclude, be held to be so in 
the other ; conformably witli the doctrine of Vijny- 
aneswara, concerning the observance of similar forms 
in tbese various modes of adoption. I think it right, 
hoAvcver, to observe, that, in the kindred case of the 
Critrema, or son made, the mode of adoption, as prac- 
tised in those of our provinces in which it prevails, is 
very simple; being completed by the declaration and 
consent of the parties, without any religious ceremo- 
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nies. The Dattaca Mimamsa, on the contrary, holds 
the performance of these rites to be indispensable in the 
instance of the Critrema, as well as the Dattaca, both 
which forms of adoption that author considers to be now 
legal ; and the omission of them by the adopter reduces 
the child to the condition of a slave. Under this ex- 
position of the law on this point, the same must be 
affirmed concerning the Crita, or son bought, if this be 
considered as a mode of adoption now lawful, since this 
writer’s authority is recognised in the South of India ; 
the religious rites must be then admitted to be essential 
to an adoption by purchase. 

Question 2 . 

Is adoption by purchase legal, according to Hindu 
law, as it prevails in the Peninsula of India? 

I should not hesitate to pronounce it illegal, were it 
not for the information furnislied by Mr. Ellis, that, 
with some castes, in that part of India, the mode of 
adoption is uniformly by purchase. It is true, as re- 
marked by Mr. Ellis, that Vijnyaneswara, in the Mi- 
taeshara, does not declare this, and certain other modes, 
to be now unlawful ; but numerous authorities, includ- 
ing tlie best commentaries on that work, concur in 
affirming its illegality. I enclose a collection of pas- 
sages relative to this point, which clearly establish it. 
The author of the Datta Mimamsa, whose quotation 
of a passage concerning its unlawfulness in the case of 
a Brahmin, or twice-born man, is relied upon by Mr. 
Ellis, as a restriction of the prohibition to that tribe, 

K 2 
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and vv'lio was himself a commentator on the Vijnyanes- 
wara, has expressly treated the question, both in the 
Datta Mimamsa, and in his Commentary on Parasara; 
and explicitly declares, that any other adoption but 
that of a son given, or of a son made, is pj-ohibited ; no 
other sons but these, besides legitimate issue, being 
permitted in the present age: and he marks no distinc- 
tion of tribe, nor restricts the rule to the Brahmin, or 
the twice-born. I think there must be some error in 
the quotation in question. But not to trouble you with 
a critical disq\iisition on the passage, I will state my 
reasons for thinking so in a separate memorandum, to 
be communicated, if 3mu think proper, to Mr. Ellis; — for 
whose knowledge and acquirements 1 have a great 
respect. 

In the accompanying collection of citations from au- 
thors, some will be found (but not of writers whose 
works are received in the South of India), which admit 
the adoption by purcliase to be still lawful: and, if the 
practice do actually prevail, as a received and ■acknow- 
ledged custom, in any part of the territories of Fort St. 
George, it must rest on some such reasons as are given 
by the authors here alluded to. 

However, from the answers of the Pundits of Chit- 
toor, and Verdachcllum, and even Trichinopoly, 1 should 
certainly conclude, that adoption by purchase was not 
understood to be lawful in that part of India. The first 
expressly say it is not; and the latter converts this into 
the common adoption, viz. — that of a son given, by 
turning the purchase money into a present. It argues, 
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1 think, his conviction, that adoption cannot be simply 
by purclnise, as the law now stands. 

Question 3. 

Admitting adoption by purchase to be legal, is B, 
according to the case as stated, to be taken to have been 
adopted by A, so as to be now entitled to succeed by 
right of adoption to his estate ? 

There is no proof of actual adoption. The bill of 
sale is no evidence of it; on the contrary, the teiiour of 
that document is incompatible witli the supposition 
that adoption took place at the same time with the [)ur- 
chase. The testimony of the mother, even if credit 
be given to what she deposes, docs not go to an adop- 
tion ; but to a promise of adoption to be made at a fu- 
ture period. From the facts, as stated, it is higlily pro- 
bable that the purchaser did entertain at one time au 
intention of adopting the boy, but al’terwards cliangcd 
his intention, and never did perforin any of the ceremo-- 
nies attendant on adoption, or consequent to it, nor 
ever did declare, in an express or formal nranner, that 
he took the boy as his son. B, therefore, cannot l>e 
f'onsidered to have been adopted by A, nor be entitled 
to succeed by right of adoption to his estate. 
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Accompanying Letter from Mr. Colebrooke, May 1 8, 
1812 ; ante, p. 128. 

1 APPREHEND there must be some mistake in regard to 
the passage quoted by Mr. Ellis from the Datta Mi- 
mamsa. In two copies of Nandi Pandita’s Patta Mi- 
mamsa in my possession, one procured at Benares, the 
other in Bengal, the texts cited by the author are, 

1st. Vrihaspati. “ Sons of many different sorts were 
“ adopted by ancient sages ; but such cannot now be 
“ adopted by men destitute of those eminent powers.” 
2nd. Saunaca. “The taking as a son any other but 
“ the son given, and the real son “ Dattaurasclare- 
shaulti putrutanna pangrahah.’' The sentence is left 
incomplete in both my copies, and is not followed by 
the words which Mr. Ellis translates “ Human and 
“ equine sacrifices, and intoxicating liquors, are to be 
“ avoided by twice-born in the Caliyoogal” The he- 
mistick above-cited from Saunaca is the same, which is 
quoted without the author’s name in the Smriti Chan- 
drica, and is part of a very long passage of Saunaca, 
consisting of many stanzas inserted at full length in 
Nandi Pandita’s Commentary on Parasara ; (ch. i. v. 33.) 
enumerating various practices authorized in former ages, 
and forbidden in the present; but containing no restric- 
tion of that prohibition to any particular tribe. The 
author had, a few lines before, cited from the Brahma 
purana, the same stanzas which are quoted in the note 
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to Sir W. Jones’s translation of Menu from the Anditya 
purana, and which terminate with the following hemi- 
stick; the sacrifice of a man, and of a horse, and in- 
toxicating liquors, are to be avoided by the twice-born 
in the Cali age ? “ Naraswa viedhan Madyancha Calan 
“ Yarjyan DevijatilhahJ' In commenting on the pas- 
sage of Parasara, which gives occasion for these quota- 
tions, and which expresses that blame is not to be imputed 
to the twice-born, for practising in former ages observ- 
ances which were then authorized, the commentator 
adds, “ Nor to the Sudra, and other tribes Avhich 
shews that he understood the inferior tribes to be affect- 
ed by the general prohibition, against practices formerly 
observed, but now forbidden. 

In afterwards commenting on the passages cited by 
him, containing such prohibitions, he considc;rs that 
which relates to intoxicating liquors, as intended to for- 
bid the use of all sorts of inebriating liquors to the 
three twice-born tribes, or rather to six tribes including 
the Murdhavemta, and others born in the direct order 
of classes, excluding therefore from this particular rule 
the Sudra, and inferior tribes. In his subsequent com- 
ment on the passage concerning adoption, he notices 
no restriction of caste, but states the rule as a general 
one; and quotes Vrihaspati’s authority, in confirmation of 
Saunaca’s. 

From these circumstances, 1 am led to think, that a 
line taken from the Parasara above meiUioned, bad been 
interpolated immediately after the passage quoted from 
Saunaca, in the copy of the Datta Mimamsa which 
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Mr. Ellis used; and tliat the author of the Datta Mi- 
mamsa does not consider the prohibition of adopting 
other sons but the Dattaca and Critrema, as confined 
to the Brahmin, or twice-born; but as extending equally 
to -all the Hindu castes. 
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Extract of a Letter from Mr. Ellis, to Sir T. S. 
dated June 8, 1812. 

I HAVE been favoured with your note, enclosing Mr. 
Colebrooke’s paper. 

If you will have the goodness to return me the ex- 
tracts I sent, (of which I have no copy,) I will refer to 
the original, and endeavour to verify the text to which 
Mr. Colebrooke objects. In usage of caste, in general 
customs, in religious acts, the mode of conducting the 
religious ceremonies, &c. &c. tlie Draveda, or South- 
western division of India, difl'ers so mucli from the 
Gauda, or iNorth-castern, tliat, if additions or variations 
are, on comparison witli the Ganda cnpit's, lound in 
the Draveda copies of books of authority, they ought 
by no means to be lightly received as interpolations, or 
mistakes; if supported by the coincidence of a number 
of copies, they constitute, if they occur in law-books, 
the law of Draveda, however it may differ from tluit of 
Gauda. The. reason of this is not difficult to ascertain. 
The Brahmins, in introducing into this part of India, 
their laws and religion, were obliged in many things, to 
conform to the opinion of tlie aboriginal inhabitants, 
though in many instances immediately opposed to their 
prejudices; hence tlie Sudra liigh priests, in most of tlie 
Siva Pascodas on this coast, the indiscriminate female in- 
tercourse, and succession in the female line in Malabar, 
the primogeniture succession to landed estates among 
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the Vdniawon, and other northern tribes, the exclusion 
of widows from succession even among the Brahmins; 
&c. the truth being, that the law of the Smritis, unless 
under various modifications, has never been the law of 
the Tamil, and Cognate nations. 
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Paper hy Mr. Ellis, conimtinicated August 16, 1812, in 
answer to Air. Colehroohcs papa', ante, p. 134. 

The following observations, on the subject of Mr. 
Colebrooke’s paper, are offered with all the deference 
due to his superior knowledge; and, indeed, after the 
opinion he has expressed, would not have been offered 
at all, did I not believe it will be found, that, in the Dra- 
vuia division of India at least, not only the strict letter 
of the law is frequently superseded by local customs, but 
that the propriety of these variations are systematically 
defended, and the argument in support of them, ready 
in the mouths of all liere, who consider themselves 
lawyers. This argument, as far as it is applicable to 
the present question, I shall here state. 

It is admitted by all, that, at the commencement of 
the Cali yoog, many laws before prevalent were re- 
pealed, lest, in this sinful age, they should become the 
cause of criminal actions. The most prominent, among 
these, is that remarkable provision, in which both the an- 
cient Jewish and the Hindu laws nearly coincide, namely, 
the appointment of a wndow “ to raise up seed” to her 
husband, by the instrumentality of a near relation. This 
all agree to be abrogated by law, and to be now illegal in 
practice; the purity of primeval ages having ceased, its 
tendency is evident; it requires no argument to discoun- 
tenance it, since none could make it clearer than it is at 
the first glance. 
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But, though tills be admitted, there are some prohi- 
bitions, that relate to acts from which neither breach of 
morality, nor even irregularity, as regards ceremonial 
rites, can be inferred; and these, by common consent, 
are not considered imperative. The cases usually cited 
are, — 

The immolation of the victim, and the preparation of 
its flesh by Brahmins. 

Sale of the Soina vine by Brahmins. 

Performance of pilgrimage to distant places, by a 
householder. 

Intermarriage witli the daughter of a maternal uncle. 

These are all prohibited ; yet, notwithstanding, the two 
former are known to be generally practised, the third is 
thought to be meritorious : and, with respect to mamage 
with the daughter of the mai^rnal uncle, so contrary is 
the practice to the precept, that the intermarriage with 
such a relation, if she exist, is considered incumbent. 

Whence then shall it be said, seeing that universal 
practice is against it, that the prohibition contained in 
the text, Dattauras itareshanlu, is more binding than 
any of these ? It cannot be assimilated certainly to the 
text, Vulhavayah prqjotpatmv dcvara-syaniyo/aiiam, re- 
lating to the ajipointment to raise up seed ; for what arc 
the immoral and pernicious consequences which may 
be e.xpected to result from it? If it be not meritorious, 
like the performance of distant pilgrimages by domestic 
men, nor incumbent, like intermarriage with the daugh 
ter of a maternal uncle, it is at least indilferent, like the 
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immolation of victims, or the sale of the Soma vine by 
Brahmins. 

Again, let us see if there exists in point of morality or 
policy, the same ground to prohibit the son purcliased, 
as for the prohibition of other descriptions of sons, to 
whom the text appears to relate. With regard to the 
Cshetraja, (the seed raised up to a husband,) it is included 
in the general argument above. The admission of the 
Snhodajah, (son of a pregnant widow,) and of the Cani- 
nah, (son of an xinmarried girl,) to equal privileges 
with sons of the body, and adopted sons, tends evi- 
dently to encourage want of tdiastity in women. That 
of the Pannarhhavah, (son of a twice-married woman) has 
a like tendency to alienate the affections of women I'rorn 
their husbands, and to encourage the abomination of 
second marriage. tlie gudjialpana, (son 

of unknown birth) leads to confusion of castes, and, by 
consecjuenco, tlie subversion of tlie cstablislied order of 
society ; — wliilc, to legalize the Sicmiandalluh, and Cnt- 
Irimal/, (son self-given, and seli-sold,) is to cncouragx' 
filial disobedience. — The immoral or pernicious tendency 
is clear in all these instances ;(^) but, how is it so with 
regard to tlie Crita, and other descriptions of prolH_ 
bited sons? Can it be said that avarice is eneouraged 
by the purchase? The objection, applicable ut all only 
to the natural father, is I'emoved, by considering the 
price in the nature of a conciliatory present, such as is, 
upon several analogous occasions, enjoined by the law. 


(1) Set? the C'Tiumeiation, post,).). 
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From this examination, it appears, that, as opposed to 
other questionable modes of filiation, the one in dispute 
is unobjectionable; so that, though there should be no 
authority for it beyond custom, it should be admitted, 
upon the principle of the old law, provident as it was 
against the failure of sons. 

In the foregoing sketch, the argument is confined to 
the question respecting a son purchased ; but it is ap- 
plicable, mutatis mutandis, to a variety of other points, in 
which the practice of the various tribes of Dravada differ 
from the received law, as contained in the Smritis or 
their commentaries. It would be difficult to enumerate 
all the practices not merely unsupported by, but, as here 
assumed, in direct contradiction to, the law of the 
Smritis, Among the more prominent are, 1 . The in- 
discriminate intercourse of females, consecrated by the 
marriage rite, with all males of equal or superior caste, 
and other customs prevalent in Alalmialani, said to have 
been introduced by Sancaracharya. 2. The admission of 
primogeniture (though the preference of the elder son 
in the Caliyuga be forbidden) with respect to landed 
estates, to which regalities are or were attached. 3. The 
division of estates, in case of one person having seve- 
ral families by different women, among the families in 
equal shares, without reference to the number of per- 
sons in each.(^) 4. The exclusion of females IVom inherit- 
ance, according to the prescribed order of succession, 
&c. &c. These instances, and others relating to the 
conduct of religious ceremonies, and the superintend- 


( 1 'l Soe vol. i. j>. ini . 
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ence of religious establishments, in which the inferior 
castes are allowed to assert a pre-eminence over, the 
Brahmins, clearly prove, that though die latter were 
successful in extirpating the aboriginal religion of the 
South, (that of the Savianer or Jaimr,) they succeeded 
but partially in introducing the laws of the Smritis, 
and were obliged to permit many inveterate practices to 
continue, which they found it impossible to abolish. 
That they should have endeavoured since, by construc- 
tion, to bring them within the pale of the law, is but 
an instance, among a thousand, of their characteristic 
sophistry; and, under similar circumstances, is all in the 
customary course of human nature. 

I shall, in conclusion, venture to make some remarks 
on Mr. Colebrooke’s memorandum. 

The first quotation in my former paper was not, as 
Mr. Colebrooke apprehends, from the (')Datta Mi- 
marasa of Nanda Pandita, but from that of Vidi^aranya 
Semmi, the author of the Madhaveyum, and the prin- 
cipal authority in tliis part of India ; as he may be said, 
with great propriety, to be the lawgiver of the last 
Southern Hindu Dynasty, (that of Vidyanagara). The 
text Dattaurma, &c. is found in this work in the Datta 
Hama Pracarana, the chapter on religious rites to be 
performed at adoption ; the whole of wliich being, with 
the Vaidica, not the Pauranica texts, can, according to 
Dravida notions, apply to Brahmins, or, at most, to 
them, and Cshatriyas only. This Pracarana concludes 

(1) Numerous Avorks bearing this title are found in Soutliem Indiaj luaiiy 
of them of very recent composition. 



144 


APFKNDIX TO 


thus: Etadaswugo^a putra grahami vishayum Diittau- 
rasa.^ Slc. Thus is particularized the ceremonies re- 
quired on adopting a son, not of the same gotrum. 
Then follows (without the name of the author) the text 
I quoted, with the final hemistick, and another respect- 
ing real and personal property ; throughout the praca- 
rana, the perfoi’mer of the rite has been considered a 
Devijati; and, to such, the concluding sentence, above 
quoted, shews it to be restricted, by the use of the woi’d 
gotrum for, with respect to those who are Divijatis 
(and, in Drewida, Bralunins only are so), there is no 
distinction of gotrum. By thus introducing the text, 
therefore, there can be no doubt but that the , author, 
who wrote in recent times, and in Southern India, un- 
derstood it to be restricted to Brahmins. So, indeed, 
from its collocation, it must have been intended to apply, 
had lic even omitted the last hemistick. 

On refevcace to a coi-rect copy th' Nauda Bandita's 
Datta Miraam.sam, procured at Madra.s, 1 find tire text 
quoted, as stated by Mr. Colebrooke from Bruhaspati — 
anheaduh rrulah pulra, &c. sons of many dili'ercnt sorts, 
&c. in the section relating to tlie Caliyuga ; but &«- 
nacu is not mentioned; so that the text Dattaurasa, 
&.C. which follows, appears also to belong to the former 
author, and the second hemistick of the verse Nara^ 
swamedhaUy &c. occurs as part of the quotation. This 
shews the variation in the copies in use here, and 
in the North-eastern districts of India; but it in no 

(1) Ilie intention of the rite is to convert the son atlopted from the gotrn, 
of his natural, to that of his adoptive fatlier. If he bt; of the samegotra, 
the ceremony is not requisite. 
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manner atFects the general question; as Nanda Pan>- 
dita, who goes on to state the legality of a reception of 
the several descriptions of sons denominated Paunar- 
hhana^ &OXI of a twice married woman, (here an utter abo- 
mination,) is no authority whatever in Drnvidam ; and, 
as no doubt can exist that this author intended the 
whole of his treatise to apply only to Divijati in its 
more extended signification, this he positively declares 
further on, in the section relative to the marriage of 
adopted sons, in a remark he attaches to a text quoted 
from Vijnyaneswara. The passage is as follows:—- 
*• Mdtur yed agre jaijante dwitiyam vwunjya handanht. 
“ Brdhmana, Cshatriya, Visas-iattmad tHc devija Smriili. 
“ Iti sudrasya cha ccnm cva janndch chhudrasya datta 
putro ndsti." — Te,vt: From their mother first; and, 
secondly, by tying on the sacrificial cord, Brahmins, 
Cshatryas, and Vaisyas, are said to be twice born. 
Commentary: Thus, as there is but one birth to the 
Sudra, there is no adopted son to the Sudra. (') 

It cannot now, I think, be maintained, that the latter 
hemistick of the controverted text is, a.s supposed by 
Mr. Colebrooke, in the last paragraph of his memo- 
randum, interpolated. I have not been able to ascer- 
tain precisely the author of this text, as I cannot pro- 
cure the second Candom of the Bruhaspati, nor any 
part of the Saunaca Sniriti ; but, whether this hemis- 
tick be to be considered as originally a Smarta, or a 
Paurdnica text, certain it is that it forms part of in any 

( I ) Ante, p. tKJ. 
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verses besides that in question, where interpolation 
cannot be suspected ; in addition to that referred to by 
Mr. Colebrooke, as translated by Sir William Jones, 
from the Smriti Chandrica, Matru Sapindat, 8cc. the 
following, from the Turiyasrama Depica, a treatise by 
Narainasrama Swami, on the fourth state, (as allowed 
in the present age,) is another example. “ Mdtmena 
paitriica vid his sanydso gosavas iadfuh Ndrdstva- 
“ meadhan madyancha calan vh'jmn devyatihhehJ' The 
performance of the rites to ancestors with flesh, the 
sacrifice of a cow, a man, or horse, &c. Here also the 
author is not stated. Similar variations in works rela- 
tive to law or religion, if found, in collation, to prevail 
in the generality of copies, in use in the Northern or 
Southern provinces of India, are not to be attributed 
hastily to interpolation ; as all manuscripts are easily 
interpolated, so they are greatly liable to it, and ouglit 
to be suspected, if private interest can be supposed to 
have operated ; but dift'crences of the nature here al- 
luded to are intentional and systematic, and should be 
received as correct readings, as tliey apply, whether to 
Gauda or Dravidam. 

With respect to the actual law in the present age, as 
to a son purchased, the greater number of positive au- 
thorities may, perhaps, be in favour of the exclusion of 
this description of sou; it may be observed, however, 
that neither in the Mitaeshara, nor the Madhaviyam, 
is the prohibition noticed ; and that in the Lohita 
Smriti, considered of special authority in this age, it 
is not only positively allowed, but rules are laid down 



CUAP. III. 


UT 


for tibe pjiaclice of it, in the very chapter which treats 
of inhibitions in force in the Caliyuga. After enume- 
rating various actions prohibited in the present age, 
some of which, such as polygamy, are in direct con- 
tradiction to universal custom, Lohitah proceeds: — 
“ Evam Mini c/i hnyani Carmum," &c. These, pri- 
marily, and other actions, are not to be done on the earth 
in the Caliyuga, as they (the authors of the Smritis) 
have declared them not to be lawful. In this predica- 
ment stand twelve out of the fifteen descriptions of 
sons(i), and among these especially the Cshctrajah, or 
him begotten by another person on one’s own wife. 
D^tta petrubhyilrn Dattkchya, &c. He who is given 
by his parents is called a son given, and he is of two 
kinds ; namei}'^, he given from desire of emolument, 
and he given without such desire; among these, in case 
a son of the body should be afterwards born, the 
former shall share a fourth part, but he who has been 
given to his adoptive father by his parents, uninfluenced 
by the desire of gain, sliall share equally. Vicritah 
cadhetas chaivam, &c. He is called a son sold, who is 
sold by his parents, or those who represent them, as by 
an elder brother, who directs the family affairs ; by a 
father’s younger brother ; by a paternal grandfather, 
or his wife ; and by a maternal grandfather. “ S^m- 
“ yamcritas tu cadhitah jnUrah Criilrlniah Sanjnyicah," 
See. A son sold by himself, is said to be designated 
by the term Cridr^imah ; he, and the son seil-given/tliat 


(1) The author, in his work, enumerates de'=<:riptions of 
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is, given by his own mere motion, as tliey themselves 
seek support, are condemned. 

Accompanying is an extract from the Lohitah Smnti, 
being the commencement of the section entitled Cali- 
yuga Nishedam, and containing the whole passage 
relative to the several descriptions of sons to be re- 
ceived, and not to be received in the present age; it 
will enable Mr. Colebrooke, should he be so inclined, 
to ascertain whether any ^difference exists between the 
Gituda and Dt'avida copies of this work, as very pos- 
sibly is the case. The extract was transposed into the 
Nagari, from a copy in the Tinugu character. 
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The several descriptions of sons mentioned in tlie 


Extract are : 

Cshatrajah 2 kinds 

Gndhajah ........ 2 ditto 

Caninah 1 ditto 

Caninah, or Durjanih .... 1 ditto 

Paunarbhava 2 ditto 

Dattah . 1 ditto 

Critah 1 ditto 

Criitriimah 1 ditto 

Swayendattah 1 ditto 

Sahodhajah 1 ditto 

Apaviddhali, or Criitacriitah . . 1 ditto 

Atmajah 1 ditto 

Dauhitra 1 ditto 


Sixteen, or considering the two last the same, fifteen. 
If from the former number twelve be rejected, accord- 
ing to the first paragraph of the extract, four remain as 
lawful sons, which are Atmajah, Dauhitrah, Dattah, 
and Critah. 
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Eo’tract of a Letter from Mr. Colebrooke to Sir 'Thotkas 
Strange, dated September, 1812. 

I AVAs favoured with your letter of the 11th and 20th 
of last month ; and enclose a short memorandum, (*) 
in answer to Mr. Ellis’s observations, which I have con- 
fined to the point of law, without farther discussion 
regarding the accuracy of the quotation which I ques- 
tioned. I still think it wrong, though found, as Mr. 
Ellis has ascertained, in the copies of treatises on adop- 
tion used at Madras. But the point of law is not 
affected by it in my opinion, 

1 think it pretty clear that adoption by purchase is 
by law forbidden in the South of India, as in other 
provinces ; and that no established usage to the contrary 
can be shewn to exist ; and that, in the particular case 
before the Court, the child was not adopted by the pur- 
chase made of him ; and that the intention which rather 
appears to have been at one time entertained of adopt- 
ing hirn, was given up in consequence of displeasure 
conceived against him, without having been even par- 
tially carried into effect. 

Your apprehensions of the possible effect of local 
influence on the Pundits of the Sudra Adawlut, at 
Madras, seem to have been but too well founded. A 
bias is obvious throughout their answers. They make 
great use, 1 perceive, of the authority of .Tagannatha, 


(1 ) Po^i, p, 15 J 
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the compiler of the Digest, which was translated by 
me. We have not here the same veneration for him, 
when he speaks in his own name, or steps beyond the 
strict limits of a compiler’s duty : and, as his doctrines, 
which are commonly taken from the Bengal school, or 
sometimes originate with himself, difter very frequently 
from the authorities which heretofore pi’evailed in the 
South of India, I am sorry that the Pundits should have 
been thus furnished with means of adopting, in their 
answers, whatever doctrine may happen to be best ac- 
commodated to the bias they may have contracted ; and 
I should regret that Jagannatba’s authority should super- 
sede that of tlie much abler authors of the Mitaeshara, 
Srariti Chandrica, and Madhaviya. 


Copy of the Memorandum referred to in the above 
Eev tract ; ante, p. 150, 

Ai’TKr carefully considering Mr. Ellis’s observations, 
I do not find reason to change my opinion, that 
the adoption of a son by purchase is prohibited by 
books, received as authority in the South of India. 
The silence of the Mitaeshara and Madhaviya, will 
not avail against the explicit language of so many 
others, particularly the Smriti Chandrica, and nume- 
rous treatises on adoption. For the silence of the Mad- 
haviya, it is the less to be relied upon in argument, 
since it appears from a remark of Mr. Ellis, that the 
author of that work does ciuote, in his treatise on adop- 
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tion, the very prohibition in question, restricted, how- 
ever, as Mr. Ellis understands the quotation, to the 
Devijati; and I find him cited in a commentary on ^e 
Mitacshara for that quotation, Mnresfncfci/. 

The commentators of the Mitacshara do not under- 
stand the silence of this work as an indication of dis- 
sent ; but merely as an omission, which they supply in 
these words : “ All this relates to other ages. But, in 
“ the Cali, the true legitimate son, and the son given, 
“ as well as appointed daughter (since she is equal to 
“ the legitimate son), are alone admissible ; for a text 
“ of law prohibits in the Cali age, the filiation of any 
“but the legitimate issue, and son given; and the 
“ practice of the virtuous, in the present age, is oliserved 
“ to be conformable to that prohibition." 

The passage cited from the Lohita Smrili by Mr. 
Ellis, does not convey to my comprehension the mean- 
ing which his Pundits deduce from it ; but, on the 
contrary, disapprobation of any adoption. The author 
distinctly specifies, among the twelve descriptions of 
sons which he disallows, “ the Vicritn," “ one sold by 
“ his parents, or by those who represent them and 
finally admits none but two sons : viz. “ a man’s own 
“ issue, and his daughter’s." 

Perhaps Mr. Ellis's Pundits argue, that the Datla, 
though placed in the middle of the last, is not meant 
to be condemned, and that a son “ given by interested 
“ parents” is; in other words, one sold. But that is 
inconsistent with the .separate mention of the son sold, 
and incompatible with the enumeration of twehe 
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modes of filiation disallowed in the Cali age; which, 
in the text of the Lohita Smriti, are, 1st. the Cshetrqja^ 
so® of an appointed wife; 2d. Gudhaja, of concealed 
bhth; 3d. Cnwirtfl, unmarried woman’s issue; 4th. Pau~ 
offspring of a twice married woman ; 5th. 
Datta, given ; [all five comprehending two sorts re- 
spectively ;] 6th. Vicrita, sold; 7th. Swayanaita, self- 
sold ; 8th. Critrima, made ; 9th. Swayandatta, self- 
given; 10th. Sahodhaja, issue of a pregnant bride; 
11th. Son of an appointed wife by a childless man; (or 
Dwiamushyayana ;) 12th. Apaviddha, deserted. (^) 

Possibly, the Pundits may contend, that the author, 
by allotting shares to both descriptions of T)atta, (given 
by interested, or by disinterested parents,) recognises 
the legality of this mode of adoption. But they must 
in that case equally admit the legality of the 11th in 
the list, pronounced by Lohita, heir of two fathers. 
And, if both or either be admitted, the number of 
twelve disallow'ed modes of filiation will be incom- 
plete. 

The only use, I think, which could be made of the 
text, in support of Mr. Ellis’s argument, would be in 
favour of the position, that, if actually made, the adop- 
tion is not null, though it violate a prohibition. I 
apprehend, however, that such a position i.s not to be 
admitted, on the strength either of this, or of the pas- 
sage which Mr. Ellis quotes in support of it. The 
meaning of that passage i.s, that a lawful adoption 


(1) Viti. post, p. 171, 
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actually made, is not to be set aside for some infor- 
mality which may have attended it ; not that an unlaw- 
ful adoption shall be maintained. Some of the pro- 
hibitory texts do indeed merely state the various obso- 
lete modes of adoption, as “ matters to be shunned 
but other passages are more explicit, and declare those 
modes of filiation to be “ parts of the ancient law, 
“ which were abrogated by authority at the commence- 
“ ment of the present age and “ acts which men of 
“ this age cannot do, as not possessing the powers of 

those of earlier periods.” 

The only modes of adoption, besides the daughter’s 
son, which the law, as now in force, permits, are the 
JDatta, excepted from the sweeping prohibition in al- 
mofst every text on this subject; and the Critrima, 
specially excepted by Parasara. It has been proposed, 
by some modern writers, as Mr. Ellis does, to construe 
Datta in a large sense, to comprehend analogous modes 
of adoption, such as purchase, self-gift, &c. But other 
writers of eminence liave formally confuted that inter- 
pretation ; and they even constnie Parasara’s text, so as 
to exclude the Critrima, and permit no adoption but 
that of Datta, or son given. 

Mr. Ellis, however, thinks, that tlie prohibition, if 
at all in force, is restricted to the twice-born, or Brah- 
min ; or at most the Brahmin and Rajput. I have 
before stated my reasons for considering the restriction 
in question, to be unconnected with the subject of adop- 
tion, and confined to the contiguous words, concerning 
the use o{ intoxicating liquors. f adhere to those 
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i-casons, supported as they are by the commentator of 
Parasara, whom I cited, and, considering them to retain 
tlieir strength, whether tire line containing the restric- 
tion, (which is wanting in Smnacds text, and, in com- 
pilations, stands remote from that concerning adoption,) 
have been approximated by some other writer, or by an 
interpolating copyist. I will add, as a further argu- 
ment, that if the extended application of the restrictive 
words be admitted, instead of confining them to the 
immediate topic of intoxicating liquors, it will follow, 
that other prohibited acts are only forbidden to the 
twice-born, and that the inferior tribe is still authorized 
to perform human sacrifices, and practise other abomi- 
nations noticed in the text. 

But, gi’anting that the whole string of prohibitions, 
contained in those lines, are restricted to the Devijati, 
or twice-bom, 1 cannot agree that the term can be here 
restrained in its signification to the Brahmin, or Brah- 
min and Cshatriya ; exclusive of the Vanie, or Banian. 
The author of the passage assuredly used the term in 
its common acceptation, which includes the three 
superior tribes ; and a compiler, in the South of India, 
does not, by citing the passage in a book there com- 
piled, vary the sense of the word, or change the mean- 
ing of the author who used it. And the prohibition, 
as delivered in the particular passage Avhich is cited, 
cannot be confined to the superior tribes ; some otlier 
passages, to which reference has been made, declare the 
prohibition general, and the abrogation of the ancient 
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law, relating to those matters, universal, as already ob- 
served. 

The rest of the arguments in Mr. Ellis's observations, 
relate chiefly to the force of usage, as opposed to law, 
and to the justifiableness of the particular custom of 
adoption by purchase, alleged to prevail in the South 
of India. I have from the first said, that the custom, 
if it do prevail through the provinces, may hold, not- 
withstanding the prohibition found in the law, and 
acknowledged and observed in other provinces of 
India. But it does not appear to be established that 
such a custom does exist. It is not pretended to be a 
general one, received by all the tribes ; and no proof of 
particular usage seems to have been brought at the 
trial. To acquire the force of law, usage must be, not 
the erroneous or dubious practice of individuals, but 
an established practice, recognised and acknowledged 
by the entire people in the whole tribe. 
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Extract of a Letter from Sir Thomas Strange to Lieu- 
tenant-Colonel Blackburne, Resident at the Court of 
the Rajah of Tanjore, dated May 9, 1812. 

W E have had lately two questions before us, upon 
which, remaining as they do under consideration, I am 
desirous, before we come to a decision upon them, of ob- 
taining the sentiments of the living, in addition to what 
is to be collected on the subject from books. There 
must be at the Court of the Rajah many learned in Hindu 
law, whom I should be greatly obliged to you to consult 
for me on the occasion, procuring and transmitting me, 
as soon as you conveniently can, their written opinions. 
You may remember having formerly laid me under a 
similar obligation. 

The first respects a claim of adoption by purchase ; a 
mode of acquiring a son, permitted by the ancient law, 
as appears by Menu; but, together with a number of other 
exceptionable practice.s, said to have been abrogated 
about the commencement of the pre.sent (the C«5') age. 
You will see this noticed in a “ general note” of Sir 
William Jones, at the end of his translation. In the Di- 
gest of Jagannatha Turkapunchanana, translated by Mr. 
Colebrooke, there are texts and passages to the same 
effect, prohibitory of this mode of filiation. (Vol. iii. 
sect. viii. “ On the Son given,” p. 272 ; and sect. xv. 
“ On the Adoption of Sons,” p. 289, 8vo. ed.) It is ssiid 
that these authorities apply only to the Bengal provinces. 
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where it is admitted that the practice in question has 
become obsolete. It has been alleged, that the prac- 
tice continues to the southward, in a degree amount- 
ing to usage, that w'ould have a claim to be protected 
by law ; though this has not yet appeared in evidence. 
When the case was before us last term, our attention was 
primarily drawn to the circumstances, as they appeared 
in evidence, upon which we were of opinion that no 
adoption had ever taken place, Avhatever might have been 
in the contemplation of the parties. In this view of the 
matter, we stopped short of the strictly legal question, as 
to the competency in this age, and in this part of India, 
of the sort of adoption contended for. The case is to be 
reconsidered next term, when, if we have reason to think 
that we have been wrong in our eontiusiojj upon the fact 
of adoption, we must come to tlu^ law ; and it is that we 
may be the better prepared upon both points, that you 
arenow tro\ibled. The point whether, under the circum- 
stances, it is to be taken that there ever was an adoption, 
is indeed a mixed cjuestion of law and fact, the other a pure 
question of law. Enclosure No. I, details the case, Q 
as it appeared to us upon the trial ; the questions that arise 
upon it ai’e subjoined. Before the trial, I laid my ac- 
count with the dry point of law being the only question 
that would be before us, not doubting that a clear case 
of adoption by purchase would be established. Upon 
the validity of such an adoption, the authorities to which 
I have referred, are clear, that it ceased at the beginning 


(1) Vid, ante, from p. 95 to 103. 
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of the present age ; but their application to this part of 
India being disputed^ it becomes necessary to consider 
the matter a little further, and to refer to Southern Pun- 
dits. In consulting them, it follows that it will be of 
importance to let them understand the ground upon 
which the discussion rests ; and it may be convenient if 
their attention be drawn to the distinctions and observa- 
tions that have occurred, as I am about to point them out. 

The highest authority upon the subject of adoption, 
the Datta Mhnamsa, Q) asserts the prohibition ; but, if I 
am rightly informed, confines it to the twice-born (Dur- 
jati). The passage to which I allude is as follows ; 
“ The taking of any of the twelve descriptions of sons, 
“ except the adopted son, and the son of the body ; — - 
“ human and equine sacrifices ; and intoxicating liquors 
“ are to be avoided by (Dioyati) twice-born men, in 
“ Caliyugar It may be asked, Wlio are comprehended 
under the description of Durjati ? I am given to under- 
stand that, in former ages, it included Brahmins, Cha- 
tryas, and Vaisyas ; but that, in the present, it is confined 
to Brahmins, these only perforraiug tlie Oopanayanum, 
or ceremony of tying the sacrificial cord, whence the se- 
cond birth, with the texts of the Veda. The inference, 
according to this authority and construction, would be, 
that the practice in the Caliyuga is forbidden only to 
Brahmins. 

The Srnriti Chandrica is among the authorities that 

(l) By IS’aiida Paiiditru It is to tUis Uifit Mr. OjJcbrottko iilw'iyft 

nicre aro many other Miniamsas j IMj. Kllit^ (jviotes from that of 
Viclyuraiaa Swaini. Vid. aate, p. 1J.3, 



A HfEN jDlX TO 


prevail in this part of India ; and he is express, vvithout 
limitation or distinction of class, that, failing itoale issue, 
a man may receive a son that is given to him, but not 
take one of any other description. The extract furnished 
me is to this elFect ; “ The taking of any of the eleven 
“ descriptions of sons, following the son of the body, 
“ was admitted in the former ages, but, in the CalijfUgct, 
“ the adopted son only.” As in the text beginning, “ The 
“ taking of any, except the adopted son, and the son of the 
“ body, S^c., which prohibits the taking of any of the rest 
“ in the Caliyuga. The substituting a daughter for a 
“son is also prohibited, being included among those re- 
“ jected in the Caliyuga. Thus it is to be observed, that 
“ in the event of the failure of cither the son of the body, 
“ or a grandson, a man may adopt a son, but not take one 
“ of any other description.” — ^This seems to include all 
the classes. It is the opinion of some, however, that, 
as this Smriti professes to proceed upon the Dattu 
Mhnamsa, a limitation is implied ; and that the pas- 
sage, though generally worded, must be construed with 
reference to the twice-born only, such being the doc- 
trine of the treatise to which he refers. 

The authority that prevails, I think, more than any 
other, with us to the southward, is Vijnyaneswara. 
This work is a commentary upon Yanyavalkya, one of the 
eighteen Smritis. In the part that relates to inheritance, 
there is a chapter upon “ Sons bought,” in which one 
would expect to find the prohibition noticed, supposing 
the practice in question to have been abrogated in the 
part of India for which he wrote, as well as in the higher 
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provitices. It is remarkable, however, that he is silent 
as to the disallowance of this mode of acquiring a son in 
the present age. He is so at least in the chapter to which 
I have referred. See the Mitacshara, lately translated 
by Mr. Colebrooke, p. 312.— r-How is this to be accounted 
for? Can it be explained? It is possible that, in some 
other part of his work, he may have noticed it. 

The Madhaviya is another commentator, admitted to 
be of great authority on the coast. The book is rare at 
Madras. There will be copies of it, I dare say, at Tan- 
jore, which having been examined for the purpose, I 
should be glad to be favoured with the result. 


M 
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Extract of a Letter f rom Lieutenant-Colonel Blackburne, 
Resident at Taiyore, dated June 2, 1812. 

I HAVE the honour to transmit herewith an original 
letter from His Highness the Rajah of Tanjore, and 
the answer of the Pandits to the questions contained in 
your letter of the 9th of May. (‘) I am uncertain whether 
the answers are in the form which you desire ; I will not, 
however, detain them on that account, but shall receive 
with the greatest possible pleasure any further commands 
on the subject, which you may do me the favour to send 
to me. His Highness lias taken it up cnti amoi'e, and 
will, at all times, be highly gratified by your calling for 
the opinions of his Pandits, 

(1) Ante, p. U')7. 



Opinion of the Pundits of the Court of the 
Raja OK Tan.tore. 


Accompanying His Highness's Ixttcr to the Resident, of 

Mu/ 29, 1812. 

Having examined Menu Smriti, and Smriti Chan- 
drica, with many other authorities, and having consi- 
dered the questions referred, the Pundits of the Court of 
His Highness the Rajah ofTanjore are agreed in the fol- 
lowing answer, which they hope may be satisfactory. 

The case in substance is, that one Davidutta, a Su- 
dra, having no male issue, purchased Vegnedutta, a lad 
of his own caste, whom he brought up, and treated like 
a son. Davidutta being dead, Vegnedutta, so bought, can- 
not be considered as such, although the purchased son be 
one of the eleven anciently recognised by the law as capa- 
ble of inheriting, distinct from the son of the body;— but, 
among a variety of prohibitions established for the Cali- 
yuga, the competency of any son, other than that of the 
body, and one given in adoption, (the Aurasa, and tlie 
Datta,) is repealed. It is impossible to sustain the sugges- 
tion that is to be found in a certain Datta Mimamsa, limit- 
ing the prohibition to Devijahs, or the twice-born only, 

M 2 



since, in various other books, Q of^cknowledgcdauthorfty 
in Southern India, in the chapter containing the prohibi- 
tions of iheCaliyuga, the passage in the Aiidityal^oordnuiti, 
establishing the restriction in question, is constantly re- 
peated, without any limitation as to caste. Opposed to 
such a mass of authority, the assumption of a single 
Datta Mimamsa to the contrary can carry with it but 
little weight. Moreover, in other works, (*) there are chap**! 
ters on the prohibitions, declaring that, in Krita, 
Traita, and Devaparn yugas, men were devout and pious, 
while, of the Calt/uga, weakness is the characteristic ; 
whence sons, who were recognised in former times, are 
no longer admissible. In the declarations of Vrahaspati, 
the terms “ men” and “ moderns,” denoting mankind in 
general, and the characteristic impiousness of the Cd~ 
lyuga, upon which the restriction is founded, being- 
common to all, it follows that it is applicable to all; 
otherwise, should the terms used be construed to refer 
to Brahmins only, the inference would be, tliat they alone 
are weak and irreligious, the Sudra, on the contrary, 
distinguished for correctness of conduct and devotion; 
which, whether it be so, experience tells, and may be 
left to every man's judgment. It is further observable, 
that, in other instances, the limitation to Brahmins is ex- 
press; as, in Brama Pooriinum, where the marry- 

(1) Chandvkay MivihaV'?.iiak, Varadarajah, Vydenauda-Dutchitya^ Nur- 

naya Shuloot Mu yooka-S mr Hi, Smriti Shidon^ Smriti Smna, iimriti Yurthum'rt-- 
grab a ^evenskarukounhtnohini , Kauinn'tujifiudeeyicti , Chiilooi'- 
souNskarri k rh'naa, JJaimuud advl numerous tracts of Oiinu-x\Jlmu 7 )t$u , 
iri i'aiuJdSiJtfgumum, and JJutta Munjunzi;, 

(X) 'JLS Vi^:muda Bhuugarnavet, ISmnti 



ing of girls from the tnferior tribes, the sacrificing of 
men and horses, and the use of spirituous liquors, is prohi- 
bited to in terms, in the thus vir- 

tually negativing the idea, where the restriction, both in 
terms, and in its nature, is applicable to all. Were the 
limitation contended for to be admitted, the Sudra would 
be left at liberty to indulge in practices at which the 
mind revolts — such as (Chsetraya) the^begetting of sons 
on women, by others than their lawful husbands. The 
prohibition in question may be considered as implicitly 
approved also by Vijnyaneswara, according to the maxim, 
that whatever is not specified in one book, if there be 
nothing in it contradictory, or inconsistent, may be de- 
duced to it from others. And even, where, in some books, 
a particular prohibition, which is general in others, is ap- 
plied to a certain class, it does not follow tliat the ap- 
plication is exclusive ; the construction only being that 
in the class named- the breach will be more criminal. 
For instance, it being laid down in all the books, that a 
Brahmin is not to be pnt to deatli, you are told in one 
that, upon no account is tlie life of the Auirayu Bralimin 
to be touched. Now, if a general rule is to be super- 
seded by a particular one, the A utraya alone is protected ; 
but the effect only is, that tlie blame, in the specified case, 
is aggravated. To legalize the adoption of one already 
purchased, would be incongruous, as well as a contraven- 
tion of the general law ; since what is already become a 
man’s own, vrhether by purchase, or otherwise, cannot 
by any means be more so. Therefore, upon the whole, 
adoption, after purchase, being like the flower in the 
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sky, it is plain to us that sale 4nd purchase can be no 
foundation for the boy nought being considered as heir 
to the purchaser. . 

(Si gned ) N a u n y a n .a , Scutry, 

Raugava, Chary, 
SoOBRAMONEYA, Sostry, 
Suamv, Sastry, 

Sakha RAH, Sastry, 

Koopah, Sastry, 
Anuntakistna, Sastry, 
Chuckva vuRTY, Auchcry, 
Ratnaoa VELSVARA, Sastry, 
Bauvoo, Sastry, 
Mahadava, Sastry, 

V K N E A r A , Chary, 

Th EE p A TY , Sashy. 
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Extract of Letter from Mr. EUi s, returning 
Mr. Colebrooke's reply. 

I OUGHT to have returned yoxi the enclosed paper (*) 
before. I have no further remark to make on the subject 
to which it relates, except that Mr. Colebrooke and my- 
self, differing' but little with respect to the main question, 
view it in directly contrary lights. Mr. Colebrooke 
maintains the law as illustrated by the principal commen- 
tators in those countries where, at one period, it was in 
absolute operation. 1 have been considering it wdth the 
Juri.sts of this part of India, as a standard to be referred 
to, rather than a rule to be invariably followed. Hence 
it is, that the weight of authority is referred to, in sup- 
port of the former argument; — particular texts, and 
general reasoning in that of the latter. My paper, 
however, is by no means intended, as is slated in tlie 
last paragraph of the one returned, n> o])i)o.se the force of 
usage to law ; but to reconcile usage and law together, or 
rather, to shew that they do not disagree. 


(1) Ante, p. 13 K 
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SUBSIDIARY SONS UNDER THR 
ANCIENT LAW. 

Adoption is a familiar id,ea; but the extent to which it 
was carried, and the rules to which it was reduced 
among the Hindus, was peculiar to their law. With 
them, professing, as it did, to be founded on a religious 
solicitude for representation by means of a son, their 
anxiety was for a legally begotten one, if possible ; but, 
this being considered by them as depending on destiny, (*) 
their law admitted the substitution of a variety of sub- 
sidiary ones, to the number, according to Menu, and most 
other authorities, of eleven ;(®) for the more efl’ectually se- 
curing the due performance of the last obsequies, in a 
manner the most efficacious for the manes of the de- 
ceased. The co-existence of any considerable number 
was probably rare ; but, the law provided for tlie occur- 
rence, by settling the order of succession among them, as 
may be seen upon reference to the several arrangements 
by Menu, (•'') Yajnyawalcya, (*) Vishnu, and others. 0 
These various subsidiaiies differing, as it will appear 
they did, in the mode of their filiation, were estimated 
differently; — all being postponed in their claims, as 


(1) Sri Bh5gavata, 3 Dig. 252. 

(2) 3 Dig. 145, et seq. and ante, vol. i. p. 62. 

(3) Menu, ch. IX. 159, 160. 

(4) Mit. on Inb. I. XI. 1. 

(5) 3 Dig. 150, et aeq. 155, 286. — and Datt. Chandr. sect, v 
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comparatively deficient in spiritual efficacy, to the sou 
legally begotten; and, as among one another, possess- 
ing relative degrees of respectability ; but all capable, in 
their turn ahd order, of inheriting, as connected with 
their eventual destination, to administer, by their pious 
offices, toward the final beatitude of their adoptive parent. 
This distinction in particular prevailed among themj 
that, while some, like the son begotten, were heirs gene- 
ral, inheriting universally, others succeeded on his death, 
in default of male issue, to the estate of their adoptive 
father, but not to that of collateral relations ; and, as in- 
cident to it, their shares differed, in the event of a 
son begotten surviving, and inheriting.Q But, though 
this vVould appear to be the general result of wliat is stated 
on the subject, opinions were not wanting, that, where 
several of such sons co-existed, either the rule of suc- 
cession was to be drawn from the different degrees of 
virtue attributable to each, without attending to the 
particular species of adoption ; or that all, so far as rank 
could be assimilated, should take and divide the he- 
ritage alike. 0 Into these details (of which the books 
in treating on this part of the law are full), it were loss 
of time to enter; so extravagant, and, in some instances, 

(1) Menu, ch. IX. 161. 

Yaina, 3 Dig. 153. 

Calica Parana, Id. 

Datt. Mim. I. 33, 34. 

Datt. Chandr. v. 26, et seq. 

(2) Menu. ch. IX. 184. 

3 Dig. 286, 287. 

to Mil. on Inli. ch. I, xi. 34. 
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so exceptionable a method of building up a family, and 
continuing a name, having long since subsided pretty 
much into tlie mode of substitution already disc|issed, 
namely, the Dattaca, or adoption by means of a son 
givm.Q) But, as a matter of curiosity, intimately Apper- 
taining to the subject, the following list of the whole is 
added, according to the arrangement of Meat}; with 
his descriptions, a little amplified. And, that this should 
be done, is the more expedient, as analogies are still 
founded on this variety, and illustrations often drawn 
from the law respecting it, however obsolete; which 
could not otherwise be so well understood. Upon 
which it may be premised in general, that the, in- 
stances enumerated have been distinguished into, 
1st. Issue begotten by a man himself; 2dly. Issue pro- 
created for him by another ; 3dly. Sons received for 
adoption ; 4thly. Sons voluntarily given ; — and that 
On the birtli subsequent, of a son legitimately be- 
gotten, a subsidiary one, .previously constituted by 
whatever means, has no right of primogeniture ; also 
that such, among the subsidiary ones, as were of equal 
class with the father, during the prevalence of the 
system, were entitled to a third of the inheritance, as 
their allotment; while those, by inotliers of a lower tribe, 
lived dependant on the family for food and raiment. 


' I) lim. \‘ah. i;h, X. 7, note. 
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List. 

'^iAitirasa; or the l^itiinate SOU Infra. 

I<< Putrica-putra ; sou of an appointed daughter 

C postj p. 173 

2. Cshetraja; son of the wife 175 

3. Dattaca; son given . .177 

4. Gritriraa; eon made 177 

6. Gud'haja; son of concealed birth . . . .179 

6. Apavidd'ha; son rejected 180 

7. Ganina; son of an unmarried girl . . . .180 

8. Sahod'ha'; son of a pregnant bride . . .181 

9. Grita ; son bought 182 

10. Pawner-bhava; son by a twice-married woman 182 

11. Swayan-datta ; son self-given 183 

12. Saudra; son by a Sudra woman . . . . 184 


Of the Dattaca, (No. 3.) the appointment, condition, 
and rights, have already been considered, in the chapter 
on adoption.(') And, respecting the Crila, (No. 9.) 
an ample discussion occupies many of the preceding 
pages of this Appendix. (*) It remains to subjoin here 
a short explanation of the rest, adding a few general 
remarks on the whole, particularly as regarding the 
right of inheritance. T. A. S. 

1 . 

Aurasa, from Uras, the breast; the legitimate son, 
begotten by the husband in lawful wedlock, called, the 

(1) Vol. i. cj). III. p. 61. 

(*) Auto, from p. 107 fop, 167. 
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son of the bo(ly.(») It is to be noticed, that wed-* 

lock, for a. man of a regenerated tribe, had .formerly; 
considerable latitude. A regenerate man . is, pn« be» 
longing to any of the three superior, classes, the Brialtri 
raana, Cshatriya, or Vaisya; for whom^ a lawful /wifa 
was a woman of a regenerate tribe, not necessarily^ ns 
now, one of the same class, A woman of the. same 
class was always preferable, but not indispensable ;• and, 
in default of a preferable one, even a Sudra might have 
been the wife of a regenerate husband ; and their issue 
would have been legitimate. These marriages of a Brah- 
min with a woman of any of the four classes, of a 
Cshatriya, with a Vaisya, or of a Vaisya with a Sudra, 
(i. e. always in the direct order of the classes,) were pro- 
ductive of a variety of mixed ones, distinguished by ap- 
propriate names ; carrying legitimacy in ancient times to 
a great extent; it being in the inverse order only that 
marriage was forbidden; the prohibition rendering il- 
legitimate sons by women of a tribe superior to their hus- 
band. 0 But the Aurasa, the legitimate son, is restricted 
twu) to the issue of a marriage between parties of the same 
class. On viewing his countenance, the debt of salvation, 
due by the father to his own progenitors, is said to be 
transferred to such a son ; whose birth removes an obstacle 
that existed to the future happiness of the father himself, 
exempting him, after death, from eventual transmigration. 
It is even said, that heaven is not for one, not having 
a son; nor can a heavier curse be pronounced upon a 

(1 ) Menu, ch. IX. 159. 166. 

02) Kotes Ui Mil. on liili. chap. 1. xi. 2. and lo Id. j ‘39, 

Datt. Mini, and note on II. 8 >. 
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Hindu, than that he inay be childless. (') ft is added 
that' heavien is already attained in his lifetime, by one 
who haa «t»ns, not having neglected the Yedas, and sacri- 
fices; ' By a son, according to this creed, the father con- 
quers, i.e. attains the world of Indra, and others; by a 
grandson, his enjoyment of them is continued; and by a 
great-grandson, (to use the exalted language of their 
chief legislator,) he reaches the Solar abode. (“) 

The next in the enumeration of Menu, is the Cshetraja, 
who will be presently noticed ; but it may be convenient 
to interpose here an account of the Putrica-putra, or son 
of an appointed daughter ; wlio, in some lists, (as iu 
those of Vajnyawalcya and Devala,) (*) stands second; 
in others, lower down ; having no separate place in 
Menu’s, for this reason ; that, according to him, and the 
authorities following him, he was identified with the 
Aurasa, or legitimate son : there being, between such a 
son, and a man's own, “ no difference in law so that both 
co-exLsting, the division of the heritage was to be equal. (*) 
He (the Putrica-putra) was of two kinds, the appointed 
daughter’s son, and, by a laxity in language, (°) the 
daughter herself appointed to be as a son ; iu which latter 
case, she }>erfortned the obsequies of her father; the 
difference consisting in the forms of appointment, ac- 
cording to which the appointed daughter, or her son, 

(1) VasisUta, 3 Oig. 2'J6. 

(2) Maim, cU. IX.'iar. 

3 Dig. 29.). 

(3) Mil. on lull. cli. I. xi. 1. — 3 Dig. 133. 

(4) Menu, ch. I.K. 131 to 134. 

(5) 3 Dig. 163. 
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became substituted as an adopted.(‘) According to some, 
be was of four descriptions ; viz. the two that have been 
mentioned, and the third and fourth varying, according 
to the form of the stipulation, with which the daughter 
was given in raarriage.f) And, upon general principles, 
if the father, and maternal grandfather of such a child, 
happened to be each otherwise destitute of male issue, he 
was competent to perform the obsequies of both ; — or it 
might have been so settled. To such a daughter, rank 
was assigned as the possible mother of a son, adopted 
by her father. (*) According to Vasishta,(^) the father, 
addressing himself to the bridegroom, (his future son-in- 
law,) the common form of appointment was as follows: 
— “ This damsel, who has no brother, I give unto thee, 
“decked with ornaments : the son who maybe born of her, 
“ shall be my son.” — Or, there might be a similar appro- 
priation subsequent ; whence, in the choice of a wife, a 
prejudice existed against a young woman who had no 
brother, her first son being thus liable to be pre-engaged. (®) 
In this manner, as stands recorded, did Dacsha himself, 
destitute of male issue, in very early times, appoint all his 
fifty daughters to raise up sons to him for the multiply- 
ing of his race ; giving ten to Dherma, thirteen to Casy- 
apa, and twenty-seven to Soma, king of Brahmins, with 

( 1)3 Pig. m. 

(A?) Mit. on I nil. note to ch. xi. S. 

Dig. 19:1. 

(B) r, Dig. 168. 

(1) Mit. OK I»h. t'b, I. xi. 5. 

3 Dig. 171. 

( 5) Santhaand Liclnta, 3 Dig. 163. I9ii. 



suitable presents.(*) It i^mains to add, as resting' upon 
the authority of the most respectable opinions, that, not 
regarding the Putrica-pulra as a subsidiary son^ his 
aviation (it would not be unreasonable to infer) would 
be Valid in the present age.(*) To return then, to the 
enumeration and order, as exhibited by Menu; with 
whomthe second is, 

II. 

The CsuETKAjA, or son begotten on a wife, or 
widow, whether by a near kinsman of the husband, or 
by a man of a superior class ; in either case with his 
assent, he being, from, whatever cause, destitute of 
male issue.(“) As in adoption, so here, the husband’s 
brother, where there was one, was the proper person 
to be so employed. The want of the husband’s 
authority might be supplied after his death by that of 
the wife’s spiritual parents.C*) Wholly unauthorized, 
or not begotten according to the law, the issue could 
not succeed.(’) The practice, not peculiar to Hindus,(‘’) 
is compared to the seed of one sown in the soil of an- 
other, and so belonging to the owner of the soil;(’) and 

(1) Menu, cb. iX. 129. 

3 Dig. 181. 

(2) Vid. note to Mr. Sutherlari<r.s .Synopsis, p. ^21. 

(3) Menu, cb. tX. lo7. 14(5, 1 . 90 . 

3 Dig. 19B. 

Mit on lull. cb. I, xi. b, 

(A) 3 Dig. 197, 193. 200. 

Mit. on Init. ch. I. x. 2. and note. 

(5) Menu, ch. IX. ll.^, 144. — 3 Dig. vOl. 

('6) Dout. XXXV. 5. 

Gen. XXXVIll. B. 

(7) Menu, ch. IX. 33. et. seq. 

S Dig. 212. 215. 
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certain directions were to be observed^ ia order to 
render the act an a,ct of duty, in contradistinction tO, if 
not exclusive of, desire ;(0 as well as to limit its repetition 
to the accomplishment of the object, namely, the pro- 
duction, under the particular circumstances, of a ^on 
capable of the filial duties ; till when the act might be re- 
peated.(*) The non-existence of male issue by the husband 
at the time, seems to have been essential to the claim 
of the son so begotten ; and, if a son begotten by the 
husband was born afterwards, and survived, the seve- 
ral sons succeeded to their respective fathers.^ Where 
the husband was dead at the time, the issue became 
Dwyamushyayana, or son to both.C*) as he did also, 
where either his natural father had no other male 
issue, or, in the event of its having been so agreed, 
whm the commissmi was given.(f) So, if the issue 
proved to be a female instead of a male, she was 
the property of either, according as might have been 
settled, (®) A son is recorded in the Mahaharaia to 
have been thus prevented “ by the holy Vasishta, for 

( J ) Menu, eh. IX. .58, 60. 63, 147. 

3 Dig. 1,9.5. ct seq. 199, ‘.200. 989. 

Mena, ch. III. 175. 

9 Dig. 474. 

(t2) Menu, cU. IX. 60, 61, G9.70, 

5 Dig. 196. 

‘J Id. 470. 4«.5. 

Gautama, id. 235J. 

(5) Menu, ch. IX. 162. 191. 

3 Dig. 209. 351. 

(4) ilarita, 3 Dig. 204. 

aO Menu, ch. IX. 5,% 

S Dig. 208. 

Mit. on Inh. ch. I. sect, x. ‘2, et seq. 

(6) 3 Dig. 209. 
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Sau^asa, king of the solar iace;”(‘) an illustriQus 
instance^ of course. Nevertheless, the practice, origi- 
nating, wicked Vena,^" and reprobated as 

vicious, is said to have ceased with his reign, being 
regarded, as a violation of the primeval law, restricting 
the sex to one inan;Q and, according to Menu, it 
would seem to have been permitted, from the begin- 
ning, only to the servile class. (’) It continue.s to pre- 
vail, in Orissa.(*) 


III. 

Dattaca, or the son gwen.(f) In an extended 
sense, the term comprehended sons any how adopted, 
more especially the fonowing,(®) viz. 

IV. 

Critrima, the son being an orphan, of the 

same class, or one who, having been abandoned by 
his parents, is induced to become the son of the 
adopter; his consent to the adoption being the only 


(1) .“j Dig. 209. 

(2) Menu, ch, IX. 64 — 6B, 

Alit. on Inli. 1. x. 8, 

2 Dig. 474. 

Datt. Mini. i. 64, cr seq. 

(3) Menu, ch. IX.. '>9.64. 

3 Dig. 196. 

(4) Note to 3 Dig. 276. Id. ‘289. 

Beng. Kep. in 1816. p. 511. “ Kemark. ' 

(o) Menu, ch. IX. 159, 168. 

See vol. i. ch. Ill, p. 63. 

(6) Sutherland's Synops. p. 212. and note xi.t. p. 227. 

(7) Datt. Mim. i. 65. 
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indispensable requisite to its efficiency. C) In point of 
cercniomalj it is tlie same witb tliat of tlie 
omitting the sacrifice, or burnt-ofFering, which is not 
performed at it.(‘-) Succeeding partially to the adop- 
tive right, his connexion with his natural family, by 
which he has never in fact been more than tacitly 
relinquished, remains to the son 7nade in full force; 
and this, among other things, distinguishes him from 
the son given.i^'') Initiation into the family of the 
adopter is not practised, where alone this mode of 
adoption is at this day, generally speaking, in use, 
namely, in the Maitliila country, (*) whatever might 
be its effect, if performed, in assimilating it more to 
that of the son given, especially in the event of its 
not having previously taken place, in the natural family 
of the adopted. (■’) In Mait'lnla, also, the widow is, 

as of right, at liberty to adopt, without special au- 
thority for the purpose; the adopted, in this case, suc- 
ceeding to her exclusive property only, not to that of 
her deceased husband, to whom he is not considered as 
in any way related. ('*) Whether, out of Maitliila, or 
wherever else this mode of adoption customarily pre- 

(1) Mr*iiu,ch. I\. 159. 169. :> Dig. v'77. 

Mit. on Ii)h. 1. xi. 17. note, 

Sutherland’B Synojis. note viii. p. 294. 

3 Dig. 278. 

(2) Mil. on lull. I, xi, 1.5, and note. 

Note to 3 Dig. 976.— Id. 982. 

XsJotes xviii, and xix. to Mr. Sutherland’s Synops, p, 

(4) Note to 3 Dig, 976. 

Note XV. to Mr. Suthrrland\s Synops, p. 997. 

(vj) ^iOtes x\ii. and .\ix. to Mr, Sutberland’s Synops. p. 997. 

(6) Notev. to Mr. Sutherland’s Synops, p. 222. 
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vailSj it would be sustained as legally valid, must be 
left for future inquiry. An opinion, to wbicb great 
weight is due, is in its favour; founded upon authorities, 
identi^ing the Dattaca and the Oritrima, and even 
using the former denomination as denoting both.(') In 
the only reported cases on the subject, (") the adoption 
was from tiie district of Tirkoot, in Alait'hila, which 
of course leaves the question open. 

c V. 

Guduotpanna, or Gud’haja;(‘) a, son of concealed 
birth, secretly begotten on a married woman, by a 
man of the same class with her husband, hut ivithout 
his privity; which distinguishes him from tlie Cshc- 
traja; the husband being supposed by Menu to have 
been absent at the time.(«) Failing prior claimants, 
the son in question was entitled to be considered as 
belonging to his mother s husband; a pretension, founded 
on the doctrine of the right to the soil prevailing over 
that of the seed ;(*) sequeuf; ventrem. If the be- 
gotten was alike unknown to the wife as to the husband, 
as wdiere she was “ secretly violated by a stranger, in a 
dark night,” the importance of the offspring was pro- 


(1) Mr. Sutherland’s Sytiops. p. 21 1, 212, and notex.p. 224. 

(2) KulleanSing v. Kirpa Sing, Beng. aiut; p. 2. 

M. Sutpuitee r. Indianund Jha, Beng. Rfp.in 1816, p. ’>0p. 

(3) Menu, ch. IX. 1.59. 

(4) Menu, ch. IX. 170. 

3 Dig. 210, 

r.)) Menu, ch. IX. 32, et .seq. 

3 Dig. 215. 

2 
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portionably diminished, and it was even liable, ac- 
cording to some, to be abandoned. (’) 

VI, \ 

Apaviddha; the son rejected by his natural pa- 
rents, (*) wdiether from inability to maintain him, or 
otherwise and, so picked up, as it were, by some 
stranger, not for the sake of supporting him, but from 
being in want of a son; in which case he became an 
adopted one, ranking and succeeding as sue}!, in his 
turn.(‘) As described, he does not appear to have 
differed materially from the Crifrlina, or son made ; and 
it is accordingly said, that gift is the foundation of 
right to the son given ; and neglect to the son made, 
or rejected, 0 thus coupling the latter together. 

VIT. 

Canina, or Caxvasota ; the son of a young un- 
married woman, ('’) <jr one whom a man’s daughter pri- 
vately brought forth in the house of her father. (’) He 
became son to his maternal grandfather, or to whoever 
subse(|uently married his mother ; or to both, as the 

(1 ) iMit- on Inh. I. \i.6. iind note. 

(V) ch.IX. 139. 171. 

5 Din. ‘J81. 

(?,') Mil. oTi Inh, 1. .vi. and note. 

(d) - Dig. 

(3 ) Dig. sag. 

(6) Menu, cli. 160. 17'^;. 

.‘> Dig, 

(7) Note to S Dig. ^30. 
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one, or the other, or both, happened to be otherwise 
deficient in male issue. 0 The maternal grandfather's 
claim to him was (to recur to a familiar illustration) in 
right of the field. (f) 

VIII. 

or the son of a pregnant bride. (’) Re - 
ceived together with her in marriage, he was, in law, 
by whomsoever begotten, the son of the bridegroom; 
not in right of birth, since he was not procreated by 
him; nor on the ground of the “receptacle belong- 
ing to him at the time of procreation," which was not 
the fact; but on that of having been trans- 

ferred to liim as a part of thti mother, (in common witli 
her clothes and ornaments,) by the maternal grand- 
father’s gift.(^) This son was distinguishable there- 
fore from the last preceding one, (Chniina,') by the cir- 
cumstance of his having been born in wedlock, though 
by a form of marriage direcbnl for women not being at 
the time virgins, and in use among Sudras of tlie lowest 
rank. (®) The requisites of this filiation did not include 
oblation to fire. (") 

(1) 3 Dig. 226. 229. 231. 

(2) ;! Dig. 226. 

Mit. on lull. I. -M. 7. and note. 

(;}) Menu, ch, IX. 1(50. 17.1. 

3 Dig. 279. 

<4) s Dig. sao. 

(5) Mit. on In(i, 1. xu 19. and nolo 

3 Dig. 2B0. 

(b ) 3 Dig. 280. 
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IX. 

Cbita, or the son bought; whom a man, for the 
sake of having a son to perform his obsequies, pur- 
chased from his parents, or either of them, being of the 
same class, and neither an only, nor an eldest one. j 

X. ■ 

pAWNEii-BHAVA, or a SOU by a twice-married 
woman. (=) 1. A woman was not improperly called so, 

where she engaged with another husband, her marriage 
with a former not liaving- been consummated. This, it 
is to lie remarked, is what no Hindu woman of caste 
can now regularly do. (") 2. She was properly called 

so, if she took another, having lost her first. This also 
is what no widow, not even a virgin one, can now le- 
gally do, though the practice exists in some of the 
lowest castes. But, if her first husband forsook her, 
or if, for whatever cause, she chose to desert him, it 
seems to have been competent to her, in the times to 
which this branch of law refers, to have contracted 
with another, at least to the etfect of producing issue, 
inheritable to her original husband. So begotten, it 
differed from the Cshelrqja, (No. II.) in that there 
wanted the authority of the first husband to justify the 
proceeding. The intervention also of marriage, dis- 

(1) iMoaii, ch, IX- 1()0. 174, 

Dig. ^75. 

Mil on Inh. ch, J. A'i. 1(3. 

Vol, i. of this work, p. HO. 

(2) Menu, ch. IX. 100.473. .176, 

:3 Dig. 235. 

( >) See chap, on Widowhood, 'o!. i. p 
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tinguished this from the case of the (Swm'ini, or) sim- 
ple adulteress. 3. To a third variety, where the wo- 
man had been deflowered before marriage, the denomi- 
iiation seems to have been but inaccurately applied. (^) 
The issue in any of these cases was regarded as illegi- 
timate, and consequently not respected ; though allowed 
to be inheritable, on failure of legitimate, or other pre- 
ferable issue. And so it may be at this day, when 
warranted by local usage. (") 

XI 

SwAYAN-HATTA, (’) or a SOU sclf-givcn ; resembling 
in circumstances the Critrima, or son made; (No. IV.) 
only that, in the in.stance of the latter, the adoption was 
the act of the adopter, whereas in that of the Sivayan- 
dutta, the adopted gave himself. Ncitlier the one, nor 
the other was, like the JMitaca, (No. III.) or the Crita, 
(No. IX.) given by hi.s parents ; but, on the contrary, 
abandonment by them characterised both the Crilrrma, 
and the Simyan-datta, bc^tweini whom the only differ- 
ence wa,s, tliat the one was picked up, for the purpose 
of becoming a son ; the otlicr, tendering himself as 
one, was accepted. As an iirstance of the Swar/au-datla, 
it is said to be recorded in the Puranua^ and other works, 
that a king, having purcha.sed of his father a. boy named 

(1) Mit. on Jjili. I, xi. fJ. rwd noU-. 

See sev'eii r.orniHMvtliou.sly .Citcul in . note to IMuu. 

►sect. iv'. .oil, .'3 J)ig. 

(U) .(Vrenu,cl>. I.\. 1 lo. 3 Di^f. 

(3 Dir;. :211. 

Mohiin e. Cliunirin Iltii, licp, ante, p, ..i(7. 

V vV) ch. IX. 160. 177. 

3 Dig. '?7fcr. 
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Sunasepha, him a sacrifice to the diyittity ; from 

which liaving been rescued by preternafcjjral interf^i- 
tion, he became son of the sage Friwm/Y/’a; upop 
which it is asked, in what form did Sunasepha beedfne 
the son oi Visvamitra, since he had not been given to 
hiip by the boy’s father? It is answered, He must be 
taken to have been sdf-given, having been abandoned 
by his parents. 0 


XH. 

Saudua, or a son by a Sudra woman. 0 Out of 
ten lists, exhibited in the Digest, the authors of three 
only, beside Menu, include the Satidra, as one of the 
twelve legal sons. These are Vishnu, Sanclia and 
Lichita, with the Calica-Purana ; Vislinu, and the 
Calica-Purana, together with Menu, omitting the Pu- 
trica-putra, as being identified with the son born in 
wedlock ; which Saucha and Lichita admit : the latter 
omitting the Critrima, or son made, as included (it 
may be) in the Dattaca, or son given. Vishnu, ('“) as 
well as Menu, makes the Saudm the twelfth, calling him 
“ a son any how produced irregularly a vague de- 
scription, expounded, however, as meaning “a son of a 
Sudra woman, married or unmarried,” by any other 
than a Sudra father. (‘) Such a marriage in the present 
day would not be competent ;('*) and was blameable 


(^1)3 Dig. 288. 

(2) Menu, ch. IX. 160. 178, 179, 5 Dig. 144. 285. 

( 3 ) 3 Dig. 150, 

(4) 3 Dig. 283. " 

(3) 3 Dig. 111. 
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always, tkou^h permitted, being an incongruous eoit- 
nexiony indicsatiog weakness of intellect, and tending 
to degrade the race;0 insomuch that the connexion, 
without marriage, was looked upon, as in fact it is with 
us, as the more excusable of 'the two; and it was ac- 
cordingly to be expiated by a slight penance. (») The 
son in question is, according to Menu, one begotten on 
a Sudra by a man of the priestly class; Q which, in this 
text, is said to signify a Brahmana, Cshatrya, or 
Vaisya.l^) Nothing can be more contemptuous than 
Menu’s description of him. Said to bo begotten 
“ through lust,” all idea of marriage would seem to be 
excluded ;(®) so that, however competent to confer S07ne 
benefit on his putative father, he was “ even regarded 
“ as a corpse, though alive, and thence called in law a 
“ living corpse,” 0 any benefit he could confer being 
inconsiderable. Upon this point, however, a difterence 
of opinion existed between two great authorities, Jimu- 
ta Vahana, and Culluca Bhatta-C) 


If the Putrica-piUra,(f) the son of the appointed 
daughter, be reckoned distinct 1‘rom the Aurcisa, the 


(1) Menu, ch. Ill# 15. 19. 5 Dig. 117. 
(9) 3 Dig. 119. 

(3) Mmiu, t;h. IX. 178. 

(1) 3 Dig. «84. 

(5) 3 Dig. 283. 

(6) Menu, ch. IX. 178, 

(7) 3 Dig. 144-. 

(8) Ante, p. 173. 



appenpix to 


begotten son, (ns in many lists be is, thongh 
not in Menu’s,)(‘) fiowi the son by aSudre wo^an(®)„be 
also admitted as one, the number of sons, (incloding the 
Aurasa,) as it existed under the ancient law, amounted 
to thirteen ; — extended by some to fifteen, but this was by 
splitting and subdividing. Of these, the begotten son, 
and die son of his appointed daughter, are often in- 
cluded together, under the idea of legitimate issue; 
being (as already intimated) considered in point of law 
as one; upon which depends, whether the whole num- 
ber be to be estimated at thirteen, or only at twelve.(’) 
Co-existing, as happened in the event of a son being 
born subsequent to the appointment of a daughter, they 
constituted one heir, their rights of inheritance being 
equal ; in which respect, the Putrica-puira was dis- 
tinguishable from every other ; the rest being capable 
oi participating, but not equally, with the son begotten; 
their claim to the inheritance, as contradistinguished 
from allotment, depending in general on failure of na- 
tural issue, and proceeding in a prc.scribed order. 
What this order was, it is of little practical importance 
at the present day to investigate, the system of subsi- 
diary sons, with the exceptions that have appeared, no 
longer subsisting. (^) It can scarcely be taken to have 
been simply as they stand in the lists, which differ in 


( J) JMemi, ch. IX. 160. 

(^2) Ante, p. Ift4. 

(3) Menu, ch, IX. 133, 139. 

Mit. on Inh, note to ch. I. xi. 31. 

(4) Mr. Sutherland's Synopa. p. 
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this respect, more than in that of nuinher, hardly ' «»y 
two heing arfatiged alike; whence arose a difiiculty, 
that appears to have been early resolved, by resorting 
to degrees of virtue, as affording a distinguishing and 
corrective principle. In this way were the “ discrepan- 
cies in the texts of various sages” to be reconciled,(‘) 
How uncertain and arbitrary a criterion this must have 
been, is sufficiently obvious ; though, in its tendency, 
not more injurious than the discretion w’ith which, 
under the English law, every parent is investe<l, of de- 
termining the fortune of his children, so far as his own 
property is concerned, according to his sole will and 
caprice, excepting w'here they may have been provided 
for by settlement, or protected by entail—- family ar- 
rangements, that apply comparatively to few. This 
reference to “degrees of virtue,” without attending to 
the form in which a son was adopted, is said to be what 
was intended by Menu ; (*) whose enumeration, viewed 
as exhibiting an order of succession, was regarded as 
loose ;(’) an observation (it may be remarked) equally 
applicable to every other. With respect even to the 
Dattaca, or son given, it is remarkable, that he is not, 
in all the lists, among the favoured substitute.s entitled 
to inherit generally; though the weight of authority is 
with Menu, who classes him among the six, entitled 
to rank, in point of inheritance, wdth the son legally 

(l) 3Di". 155. Datt, Mim. serf. v. 20, 

( 2) Menu, ch. IX. 184. 

3 Diif. 286. 

(3) Subodhini, cited in note to Mit. on InL, I. 5i. 
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begotten. (>) But, not to leave it to be imagined, that 
these enumerations were entirely at random, to be even-- 
tually varied and regulated upon the principle that has 
been alluded to, the order laid down in them is said to 
have been, “upon the supposition of proportionate good 
“ qualities :” (“) so that, when these happened not to, 
exist, the place and turn of any one might be changed ; 
preferring or postponing him according to his relative 
merits. Subject to some reserve of this nature, the law 
may be taken to have been peremptory, that, “ on failure 
“ of these first mentioned, the next in order should 
“ give the funeral cake, and claim the heritage; (*) their 
“ comparative excellence depending, in general, upon the 
“character of their filiation."(‘) AVhatever may have 
been the force of the principle, of superior or inferior 
virtue, as among the subsidiaries, no excess (it would 
seem) in any of them could operate to countervail 
the claim of the son legally begotten ; which, in this 
respect, appears to have been indefeasible; while, on 
tlie other hand, where the virtue among them was 
equal, they were to share alike. (*) These distinctions 
and difi’erences (it is obvious) could only arise, where a 
plurality of subsidiary sons came in competition, and 
partition took place in the lifetime of the fatlier ; the 
law contemplating the possibility of their co-existence, 
to the extent of the whole number of twelve, (“) 

(1) Menu, ch- IX. InD. 

(2) S Dig. 286, 

(3) Yaja^’awalcya, 3 Dig. 163. 386, et 

(4) 3 Dig. 156. 

(5) Menu, ch. IX. 184. 3 Dig. 28t). 

(6) 3 Dig. 173. 287. 
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Of the sons above enumerated, those referred to 
below 0 were particularly exceptionable; some, fttJM 
the discreditable circumstances under which they were 
conceived; others, from the odious nature of their 
adoption; the son by a Sudra woman being, beyond 
every other, disesteemed ; and, accordingly, thoOgh 
legitimate, on failure of every other claimant, allowed 
no more than a tenth of the paternal property, not in- 
cluding land.0 With regard to the others, they suc- 
ceeded, each in his turn, according to his pretensions, 
in default of legitimate issue. But such issue, or, (as 
was held by some authorities,) any one of tlic unexcep- 
tionable subsidiaries existing, an exceptionable one 
did not participate, being entitled to maintenance only; 
as Avas the lot of any one, in case of disobedience to 
the regular heir, or of a general deficiency in good 
qualities ;(•■') to which is to be added, that the son of the 
twice-married woman, the son self-given, and the son 
born of a female slave, (construing the latter to have 
meant the son by a Siulra woman,) were precluded 
from succeeding, or being appointed, to empire. (') 

(1) Tbo s<m of concealed birth •• • ante, p. 179, 


Son of an uninarried girl — p. 180. 

Sou of a pregnant bride — p. 181. 

Son bought — p. I8i'. 

Son by a twico-inarricd woman — p. 

Son self-given * * - • — p. 183. 

Son by a Sudra woman — p. 184. 


(2) Mit. on Inh. I. xi. 41 , 42. 

Id, viii. 9, 10. 

(3) Mit. on Inh. 1. xi. 27, 28. 
Datt. Chandr. sect. v. 12, 1.3, 
Calica Purana, 2, 

3 Dig. 155. 

(4) Calica Purana, 3. 

3 Dig. 155. 

Datt. Chandr. v. 26, 27. 28. 
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What is principally material at the present day, is, to 
know, of these various modes of substitution for legitimate 
issue, which among them continues to be legale a point 
not always agreed, and therefore much investigated 
some years back by the highest living authority, (not 
native,) at the instance of him, by whom these stric- 
tures have been attempted ; and the result, in his opi- 
nion, was,(') that “ the only modes of adoption, (be- 
“ side the daughter's son,) (j) which the law, as now in 
“ force, permits, are the datta,()) excepted from the 
“ sweeping prohibition in almost every text on this 
“ subject, and the critrima,()) specially excepted by 
“ Parasara ;()) that it had been proposed by some 
“ modern writers(®) to construe datta in a large sense, 
“ to comprehend analogous modes of adoption, such as 
“ by purchase, self-gift, &c. ; but that other writers of 
" eminence had formally confuted that interpretation ; 

and that they even construed Panlsara’s text, so as to 
“ exclude the critrima, and permit no adoption but that 
“ of datta, or son given.” 

In the seventh section of the Dattaca Mimamsa, trans- 
lated by Mr. Sutherland, instances are given of the 
affiliation of daughters, corresponding with those an- 
ciently in use in the adoption of sons; but, taken as 
they are, from the Puranas, they are of no authority; 
and the opinion of Jagannatha remains uncontradicted, 

(1 ) Ante, p. 128, et set}. 

(2) Auto, p. 175. 

(5) Ante, p. 177. 

(4) Ante, p. 177. 

(5) Datt. Mim. sect, i. 65. 

(6) Ante, p, 154. 
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that “ adoptive som, being noticed by the law, are 
“ alone legal issue ; and that such daughters, being 
“ unnoticed in codes of law, are not so.”(‘) 

<1)3 Dig. 493. 
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RITUAL OF THE DATTA-HOMAM. 

From the Datta-Mimamsa of Savara SimniA. ‘ ' 
Communicated by the late Mr. Ellis. • 

The giver, petitioning the king, and having declared 
to his brothers and relations his intention of giving his 
son, named Vishnu, to become the son of Govinda, 
afterwards, on a prosperous day, to be fixed by an in- 
telligent astronomer, shall bathe with the child, and 
celebrate the rite of Purmyaham. On arrival of tlie 
time, attended with trumpets and other musical instru- 
ments, he shall proceed to the appointed place, purified 
by cow-dung, hung with colours, and decorated with 
flags. There, drawing in his breath, and saying to 
himself, “ I make the gift of a son he is to seat the 
Brahmin, to whom his son is to be given, facing the 
north, placing himself facing the east, and presen|^hira, in 
token of respect, with a cow, sandal, flowers, unbruised 
rice, and the like; having seated his son also, properly 
adorned, on his thigh, and repeated from the Veda 
the appropriate texts, he is to add this declaration : “ I 
“ (of such a gotram and name,) desiring the semblance 
“ of Brahma, give this son of mine to perform the duty 
“ of a son to you, (of such gotram and name), for the 
“ sake of the glorious and mighty Vishnu.-— He is no 
“ longer mine.” Thus saying, and having previously 
given Turmaric water, he is to seat his son on the thigh 
of the adopting Brahmin, who is to accept him with 
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prayer and holy texts, receiving with liim from the 
giver, a present in gold, of the weight of a nisc/iam, 
accompanied also with prayer. The giver is after- 
wards to perform the remaining ceremonies, pertaining 
to an oblation to fire. The adopting Brahmin, then 
taking the child, repairs to his own house, attended 
with music; when, seated on the same seat with his 
wife and his adopted, he declares his acceptance of the 
child, performing, at the same time, the rite of Dalta 
Homanifixi confirmation of him as his son. This done, 
he prepares the hearth, places the fire upon it, and 
arranges the six vessels, namely, the ladle, the vessel 
for the clarified butter, and the rest. Upon which, 
having performed the ceremony of sprinkling, and 
poured the clarified butter on the fire, performing also 
other purifications, and taking the butter with the 
ladle, he repeats certain mantrams. After this, he 
pours the butter into the fire, and placing upon it the 
Samit and Idmam, with its string, he performs Jayadi. 
Removing then the image of Brahma, he places the 
child on his thigh, pronouncing other prayers, and 
feeding him with panclwmrutam ; (rice and milk, sweet- 
ened with honey, &c.) Finally, he gives food to a 
number of Brahmins, in honour of his ancestors. The 
above rite regards the adoption of a sou from a dif- 
ferent gotram. 

Upon the above statement, it is remarked by Mr. 
Ellis, that the Brahmin only being mentioned, it fol- 
lows that this ceremony is necessary only with respect 
to this caste ; and that, if it be objected that the terms 


o 
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include the three tvvice-bom classes, it must be restricted 
at least to those tribes who now actually use the texts 
of the Vedam. That in Southern India, however, 
most, if not all the tribes, who have any pretensions to 
belong- to the twice-born classes. Brahmins excepted, 
use, not the Vedara, but the Puraiiic texts only,— -to 
whom, therefore, this ceremony is not applicable. 

It is further observed by him, that the author declares 
this ceremony to regard only the adoption of a son from 
a different gotram ; — that, though not improper, it is 
conseciuently not necessary when the adopted child is 
taken, as in the great majority of instances it is, from 
the adoptive father’s gotram. And he concludes the 
result, with respect to practical use, to be, that, if the 
performance of the Datta Homam be established, the 
adoption is established; but, if otherwise, that the con- 
verse docs not hold good, and that further evidence may 
be adduced; — adding that, in no case can the omission 
of the ceremony affect an adoption in other respects 
valid ; but that, if not performed, when the adoption is 
from another gotram, it would seem, from analogy, that 
the son, so adopted, must be Amti/a-Datta.{') 


( 1 ) Antp, |). 96. 
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ZILLA OF DARAPOORAM. 

February 3, 1807. 

Coopatravadoo, v. Suinjalatravadoo. 

The PlaiutilF is the legitimate son of one Condatatra- 
vadoo. The Defendant is his son by a woman whom he 
kept. The fatlier being dead, what becomes of his 
property? 


• Answer. 

It is his son’s, by his lawful wife, to the exelusion of 
the Defendant, subject to any gift that may have been 
made by the deceased in his lifetime ; and this not in 
fraud of the rights of the Plaintiff, as his legitimate son. 

(Signed) 8 . Sunkaua, Sastree. 


Remarks. 

See Mitaesh. on Inh. ch. i. sect. xii. and Dig. vol. iii. 
p. 223. C. 

The son is interested in his father’s property, nor can 
any incident of birth deprive him of this inherent right. 
Differences however will exist, according to the circum- 
stance of the mother. If she were a virgin of the same 

o 2 
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caste, the act of connexion would be equivalent to the 
ceremony of marriage ; and the offspring wonld be enti* 
tied to a full share. Not so, if of an inferior one. i iA 
degraded caste in the mother degrades the offspring ; but 
still it is entitled to a maintenance. With respect to ^ 
Sudras, (all the tribes of which are, in law, nearly equal,) 
I am inclined to think that sons, of whatever description!, 
are entitled to equal shares. E. 

Common sense dictates that the natural children in 
this country, by kept women, who are a sort of inferior 
wives, should have some maintenance, which must be 
apportioned by reference to their wants, rank, and the 
amount of their estates. The bastards of Rajahs to the 
northward never pretend to claim a share; but they 
have food, and clothes, and are married by their brother, 
the Rajah; but then they serve him as peons, servants, 
slaves. They can have no right however to a share in 
any case. Such questions ought to be settled by a 
Punchayat of tlie caste’s people. Any opinions upon 
them that we can pretend to give, must be open to error. 
There are different customs in different castes and places, 
which only the people of the particular castes can know 
exactly. T.(9 

In this case, I think the legitimate son is the sole heir 
to his deceased father’s estate ; nor do I believe the 
Hindu law, in any case, except in the instance of a Su- 


(1) WilUaiu Thackeray, Estj. deceased, late Member of Council at Madras. 
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drit% son by a female slave, recognises the heritable right 
of iUegitimate ' children. The first in the series of heirs 
is anale issne But whom does the law include 

in this term ? To this I should reply, 1. The real legi- 
timate spn. 2. Next, son of the son, or of the son’s son. 
3^. JPatra^pratinidhi, or substitute son. Again, of 
I^uira-pratinid/ii, by the ancient law, eleven descrip- 
tions are recognised ; and of these the Pawner-hhava, or 
son of the twice-married woman alone might, in some 
instances, be regarded as “ a natural son,” in one accep- 
tation of the term. But, in the present age, of the eleven 
subsidiary sons, the adopted son, of the two descriptions 
technically called Dattaca, or the son given, and Cri~ 
trima, or the son made, is alone approved by the law and 
general practice. What constitutes a legal adoption, is a 
question involving many considerations, and which will 
not be here relevant. S. 
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ZILLA OF VIZAGAPATAM. 

May 8, 1804. 

A man having an illegitimate son, whom he 
educated and married, had afterwards children io 
wedlock; and conceiving an aversion to the fownm", he 
turned him out of his house, denying his. haying any 
claim upon him. The case being referred to the Pwndit 
of the Court, his opinion was, that the son in question 
being neither Datta nor Aurasa, (neither legitimate nor 
adopted,) and no other being inheritable in the Cali age, 
he could enforce no claim on the property of his putative 
father ; that it was nevertheless competent to the latter, 
if he thought proper, to admit him to a share, and this 
without the consent of his legitimate issue; and diat, 
provided he was free from vice, he could not, witliout 
violating the Sastras, refuse him I’ood and raiment. 

Remarks. 

Issue by a concubine is described in the law as son 
by a female slave, or by a Sudra woman. If the father 
were a Sudra, he iniglit have allotted a share to his 
illegitimate son. Mit. on Inh. ch. i. sect. xii. And the 
obligation of affording him the means of subsistence 
is declared in passages quoted in Jagannatha’s Digest, 
vol. iii. p. 170. C. 

How does the Pandit discover that this illegitimate son 
was not Aurasa f or son of the bosom? Why should 
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this term include only the son of a woman consecrated by 
the nuptial rites ? and, if it do not, what becomes of the 
reasoning? It does not mean only the son of such a 
woman ; for, if it did, the progeny of a Qandarva mar- 
riatge wouM be excluded from succession; which, by 
the ^prinieval law, they certainly were not; for, to avbid 
c(udtatibns, whether from the Smritis, or their commen- 
tators, -did not the son of Dmiirnanta and Hnconlala suc- 
ceed to his father’s throne ? Not to pursue this strain 
any further, it maybe safely asserted, that, to establish 
illegitimacy under the Hindu law, the circumstances 
must be implicitly stated; (we must have the thing before 
us, not the name;) and that notliing short of alisolute de- 
gradation from caste is an exclusion from heritage. Even 
in this case, maintenance is positively enjoined. E. 

The jnitm (literally, son of the breast) is de- 

scribed as the son begotten by a man on his lawfully 
wedded wife. Is a Gandharva marriage legal or illegal ? 
Illegal, the offspring of such a marriage would be legiti- 
mate ; and, no doubt, the right of succession would 
arise. S. 
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MADRAS. 

Sudder Adawlut. 

Question, 

Has an illegitimate son any, and -what hereditary right ? 

Answer. 

His father may settle a share upon him, if he make 
partition in his life.(’) On the death of the father, 
without partition, he takes, witli bis legitimate brothers, 
a half share. (*) If none, he is entitled to a share equal to 
that of a grandson, by a daughter. 

Remarks. 

(*) See Mit. on Inh. ch. i. sect. xii. 1. and 2. (®) Pro- 
vided the father do not belong to one of the three higher 
iribcs: for this rule is restricted to the Sudra. 3 Dig. 143. 
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MADRAS. 

Sudder D. Adawlut. 

Has the son of a Brahmin, begotten on a Sudra wo- 
man, any, and what claim on the estate of his father? 

Answer. 

To the extent of food and raiment. 

Remarks. 

Provided he be of good conduct, and, as expressed in 
the Mitacshara, (ch. i. sect. xii. 3.) docile. C. 

The Court would presume the natural son qualified to 
to receive maintenance, unless the opposite party could 
shew what, in the contemplation of the law, is a legal 
disqualification. S. 
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ZILLA OF CUDDAPAH. 

July, 1807. 

Sashumma, 27 . Somanuah. 

The Plaimilf is the childless widow, having been the 
second wife, of Padda Lingapab, deceased, who had a 
son by his first wife, now about eleven years of age, 
having maternal relations. The deceased, when dying, 
expressed a wish that his brother Chinna Lingapah 
should bring up his son. The questions are, 1. Who is 
entitled to the deceased’s property? 2. To whose care 
will it be fit that his son should be committed during 
his minority? 


Answer. 

His son is entitled to the property, subject to the rights 
of the two widows, who have a claim to as much as may 
suffice for their food and raiment, with a reasonable al- 
lowance to them for alms; and, beyond this it does not 
extend, however considerable the estate. 2. The de- 
ceased, when dying, having expressed a desire that his 
brotlier should take charge of his son, the latter, if so 
inclined, may live with his uncle. 

Remarks. 

The son is no doubt heir, and the widows are entitled 
to maintenance. See Mit. on Inh. ch. ii. sect. i. 20. It 
belongs to the Court, representing the sovereign, to pro- 
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tect the rights of a minor. There is very little in the 
Hindu law on the subject; and a testamentary apjmint- 
ment of a guardian is not noticed in^i|^ • . The latter part 
of the answer is therefore not founded u^n partidmr law, 
but only expresses the Pundit’s sentiments, as to .iwhat 
may be done in the exercise of the Coxurt’s discretion. 

“ And beyond this it does not extend,” &c. No; not if 
sons be alive, or daughters either. E. 
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PROVINCIAL COURT OF CHITTORE. 

The, child, in question (a female one) is an orphan, 
haying; Ipst both its parents. There survive, conriecied 
with her, her maternal grandfather, paternal aunt, and a 
cousin of her father. Who, of the above three persons, 
is, according to the Hindu law, the proper one to take 
charge of her ? 


Answer. 

The father’s cousin. 


Remarks. 

The Pandit’s opinion in favour of the cousin is 
founded upon his being a Sapind of the father. The 
Raja, however, or sovereign, is the legal guardian, 
(Jagannatha’s Digest, vol. iii. p. 542.) and may compel 
any of the child’s relations to take care of her; the 
charge devolving on the paternal male kindred, rather 
than on a maternal ancestor, or females.(') C. 


li 1 ) See 5 Dig. .*>44. 
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ZILLA OF COMBACONUM. 

June 27, 1809. 

The lands belonging to the Plaintiff, an infant of eight 
years, (suing by his guardian,) were mortgaged by his 
brother-in-law, without the privily of any one belonging 
to. him, Is the mortgage good? 

Answer. 


It is not. 

(Signed) 


P. Vencoo, Sastree. 


Remark. 

The brother-in-law could have no authority to interfere 
in the minor’s affairs, unless acting as guardian to him 
with the approbation of the sovereign, who is the legal 
guardian of all minors. C. 
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ZILLA OF MADURA. 

Question. 

The father being dead, at what age is his son liable 
for his debts? 

Answer. 

Not till after seventeen. 

(Signed) Sashadree Jyengar. 

Remarks. 

The son is of age at sixteen years complete, or at 
entrance on his seventeenth. 

Jagaiinatha, in his Digest, says the sixteenth year, 
or end of the fifteenth, overlooking several authorities 
vvhich are express as to this point. (Dig. vol. i. p. 293.) 
Thus Vireswara, the commentator of the Mitaeshara, 
says, “ a youth is independent immediately after sixteen 
years.” Bhavadevi, commenting on a passage of Vri- 
haspati, concerning performance of penance by a boy 
under sixteen, observes, “ a boy above eleveix years, to 
“ the end of sixteen, must be here understood.” He- 
renat’ha, author of the Smriti sara, expounds the words 
“ after the minor has passed adolescence,” in a passage 
of Catyayana, as signifying above sixteen years. And 
Raghunandana, the great authority of Bengal, says, 
“ one who has not arrived at years of discretion, is one 
“ whose age is less than sixteen years.” C. 
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ZILLA OF CUDDAPAH. 

^^une 9, 1807. 

f Soonkoo, ». Gooroovadooi 

The petition states, that Ellaloo, the father of the Ue- 
fendant, borrowed of the petitioner jewels, upon which 
he raised money by pawning, for payment of a debt to 
the Cirear ; and that he is since dead, not having re- 
turned them as he engaged to do. The Defendant, in 
answer, alleges that his father kept the petitioner ; and, 
it is in evidence, that, possessing, as she did, a separate 
house, the deceased was in the habit of visiting her, 
night and day. He further alleges, that he was not 
maintained by his father, but by a maternal uncle; and 
that he is at this moment but a boy. This is so : at the 
same time, it is in proof that he rents the arrack farm, 
which his father held before him. Under these cir- 
cumstances, is he answerable for the jewels in ques 
tion ? 


Answer. 

It is said by Vrihaspati, and in the Smriti Chan- 
drica, that a son is not of age till sixteen. Other au- 
thorities say not till seventeen or eighteen. In the 
present case, as the Defendant, from holding the arrack 
farm, must be considered as equal to the carrying on of 
business, he should be held answerable. 
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Remarks. 

The whole current of authorities fixes majority at 
sixteen years, which Jagannatha an<l^ ?Servara, com- 
pilers of digests, explained to m^n the entrance on 
the sixteenth year; but which el^r commentators, of 
greater weight, understand to mean sixteen years com- 
plete. ■ 

A son is bound to pay his father’s debts^ ' (Di^st, 
vol. i. p. 267.) It is observed, however, by Sir Wil^ ‘ 
liam Jones, that, without assets, the obligation is a 
moral and religious, not a civil one. Note on Digest, 
vol. i. p. 266. C. 





MU»A. OF COPDi«>AH. 

■■ •'*'■ 'N'ov. iZyWn: 

G. Chenc^bo, «. J. Latchumorab. 

The Plaintif}'^ a minor, of thirteen years, complained 
thnt the- Defendant having adopted him> subsequently 
adbpted another, and had since turned' him out of doors; 
The leference to the Pandit was, as to his competency 
to calitbe Defendant to an account in judicature, being 
a minor only. The Pandit reported him as not compe- 
tent, till he should have attained the age of sixteen 
complete. 


Rermrks. 

He may sue through his guardian, or prochein amy, 
Vyasa and Vrihaspati, (cited in various compilations,) 
having declared that a kinsman may institute and de- 
fend suits for a minor, a woman, an idiot, or insane 
person, &c. ; upon which commentators have observed, 
that, whether delegated, or not, a well-wisher of per- 
sons, so incapacitated, may plead on their parts. 

C. 
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ZlLUl OF COMBAGANOB4. 

October 14, 1808. 

Samavien, t>. Sljistnien. - 

In this suit on bond, the Defeiidant haVfeg ileeii'sent 
for by the Court, and appearing to bb ah irtiRaht 6f leu 
years only, the Pandit (Vancoo Sastree) hhvitig bfeeh 
referred to, as to the course to be pursued, reported 
against proceeding in the action. 

Remarks. 

According to Nareda, and many other authorities, a 
minor (explained in the Smriti Chandrica to be one 
who has not completed his sixteenth year) can neither 
be arrested, nor summoned to answer a suit : and a trial, 
in which a minor, or insane person, is plaintiff or 
defendant, is pronounced to be wrong, by the Mi- 
tacshara, and other commentators on Yajhyawalcya. 
A kinsman, however, being a well-wisher of the minor, 
&c. is, by a passage of Vrihaspati, authorized to insti- 
tute and defend suits on their parts. In the silence of 
the law, the courts must discriminate cases, in which 
the suit should proceed, defended or instituted by a 
friend, or guardian; and those in which it must be 
postponed, until the minor come of age. C; 
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^Il&A OF eOMBACONUM. 

Jaaoary 22, 1808. 

Ramasamy ilyen, v. Sachappieo. 

1?1^ Xlefeodaiit in this cause being superannuated, 
and ;,unabla tp speak; may his son be sent for to come 
and carry it on ? 

Answer, 

The son of a man in such a state may be sent for to 
carry on the cause. 

(Signed) Vencoo Sastuee, Pandit. 

Remark. 

Vrihaspati says, “ A man occupied with sacred lite- 
“ rature, engaged in the celebration of nuptials, 

“ afflicted with disease, oppressed by sorrow, insane, 
“ under age, intoxicated, old, sued by another, busy 
“ in the king’s affairs, or engaged in austerities; a war- 
“ rior, while war depends ; a husbandman during sow- 
“ ing and reaping; and persons involved in straits; 

“ must not be arrested : nor a woman; nor any person 
“ who is dependant on a master.” 

The author of the Viramitiddaya, commenting on a 
similar passage of another legislator, observes, “ These 
“ persons must be summoned at a subsequent time. 

“ But, if an immediate citation be indispensably neces- 
“ sary, the son, or other representative, should be .sum- 
“ moned.” , 

ITie opinion is therefore correct. C. 

p 2 
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ZILLA OF CUDDAPAH. 

B. Latch emucha, v. Visvanada. 

The parties being Brahmins, the Plaintiff is the, wife 
of one Kistnavanee ; the Defendant, his brother. At the 
time of the departure of Kistnavanee from his family, 
hereafter mentioned, he, and Visvanada (Defendant) 
having divided their property, each was in possession 
of his share in severalty; when, in consequence of a 
bad understanding between Kistnavanee and his wife, 
(the |Plaintiff,) she quitted him, carrying with her 
two of their sons ; upon v/hich he took a second 
wife. Having subsequently assembled his castcj he 
procured from them a samakya,(^') as a means of con- 
straining her to give him back his sons. This hot pro- 
ducing the desired effect, he applied to the priest of 
the family for a divorce, which was refused, the Plain- 
tiff not being chargeable with any crime. Under these 
circumstances he subsequently disappeared; nor is it 
known, with certainty, whether he be now living, or 
dead. On the eve of his withdrawing, he deposited 
with his brother (the Defendant) the Sunnuds of his 
Meerassee, directing him to continue cultivating his 
Mauniums, accdunting from time to time for the rents 

(1) A writing with many signatures to it. 
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and profits to his second wife. He farther directed that, 
in the event of his first restoring his sons, the usual cere- 
monies being perforTOed for them, they should be taken 
care of; and that, in this case also, their mother (the 
Plaintiff) should have food and raiment. Latchemanah, 
the eldest son, having since come age, the question 
is, whether the Plaintiflf and he ought not now to be put 
in possession of the property, the same as if Kistnava- 
nee were dead ; or, whether it should be allowed to re- 
main as it is, with the Defendant Visvanada. 

Answer. 

The property appearing to be ancestral, it vests in 
the sons, in the absence of the father, subject to the 
claim of the wives to be maintained . In the event of 
any disagreement between the sons and their stepmother, 
the magistrate should interfere, and secure the latter 
in a reasonable maintenance. Should the father return, 
it will revest, and, should he and the sons afterwards 
disagree, they may come to a partition, he concurring. 

Remarks. 

According to the Mitaeshara, sons have interest in 
the patrimony by birth ; and, in property ancestral, 
have ah equal right with their father. (Mit. on Inh. ch. i. 
sect. i. 27. and sect. v. 3.) The sequel of this opi- 
nion, regarding the arrangement to be made in the ab- 
sence of the father, supposed to be dead, is consistent 
with tlie law : but the son’s concurrent interest in the 
patrimony would not be a reason for disturbing an ar- 
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rangeittent made by a father to provide for his absence, 
if there were reason to believe him still living.- , i . <3, r 

The opinion hei^e given seems reasonable enouj^. 
The presumption that the husband is dead does not 
seem to have been §Net formed. ‘ - 5 ’ 

As to the question, whether sons have a ri^ht to an- 
cestral property, (immoveable,) such as to preclude the 
father from making any disposition of it, he may choose, 
it has been decided by the Sudder Adawlut in two cases, 
viz. in that of Eshanchund Rai v. Eshorchund^ Beng. 
Rep. ante, 1805, p. 2; and in that of Ramkomar v. Ki- 
shenkcenkar, in 1812; that, in Bengal, a Zemindar may 
by deed settle the ancestral estate on one son, to the 
exclusion of the rest. I have, however, heard the law 
of these cases questioned. The contrary was deter- 
mined in the case of Sham Sing v. Urnrastee (a Tirhoot 
case), July 28, 1813, as the law according to the My- 
thila authorities. 13.(^) 

I should think the law must fix some period, if not 
direct, by analogy, within which the father ought to 
return. If it be to be fixed discretionally, his age and 
other circumstances should be considered, and a period 
settled, after the expiration of which the estate should 
be made over to the sons, and divided, if they wish it, 
between them. The father must be taken to have left 

(1 ) WilliainDorin, Esej. one of the Judges of the Sudder Dewanny Adawiut of 
Jjengnh 
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liome &s l^massy ; and, If he absente himself beyond a 
reasonable tiiae, the business of the world, and of liis 
family, must not suffer from his caprice. In the mean 
timey >ffie estate might remain, as the father left it,= in 
deposit,: till the sons are grown up; i. e. supposing it 
to be in safe hands, and well managed. T. (*) 

Q.) ’tViUia.ni Thackeray, Es(j. deceased; Jato Member of Council atMadr&e. 



APPE]!f%]>rk TO 


ZILLA OF VENDMhELLUM. 

Sept. 9, 1807. 

Penauka-Paty, V. Appauyaqig^r*! 

The sons of a man possessing property it^ierited % 
him, claim a division of it, not including the limd. 
The father not assenting, can they compel one ? 

Answer. 

Th^ can compel a division of the land only, ac- 
cording to the Daya JBhagum, of Jimuta Vahana; and 
Agee vateva Bhaguniy Q) in Jagannatha turkarpunchana- 
num. 

(Signed) Sreenevasa Charloo, Pandit.. 


Remarks. 

The answer is'expressed too broadly. Under particu- 
lar circumstances, a division may be exacted by sons, 
against the consent of their father. Mitacsh. ch. i. 
sect. ii. 7. C. 

“ They cannot” — certainly not; the property, barring 
waste, is absolute in the father during his life. E. 

(1) Signifying, division in the lifetime of the father. 
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ZILLA OF BELLARI. 

May 29, 1807. 

Turcapah, Mullashiah. 

The Plaintiff is one of several sons of the Defendant, 
of whom, having been turned out of doors by him, he 
demands his share of the family property. 

is the Defendant compellable to acquiesce in his 
demand? 


Answer, 

According to Yajnyawalcya and others, a father, 
dividing his property among his sons, must allot to the 
eldest a larger share than to the rest ; and, according to 
Vrihaspati, the wife shares with them, if not provided 
for by her parents. It is declared by Nareda, that 
though a son should be earning his own livelihood > 
not coveting what belongs to his father, still, on a 
division of property, an allotment should he made him, 
if only to bar his future claim. In the case referred, 
the Defendant is bound to allow the Plaintiff the share 
he demands. 

(Signed) Rungachaheb, Pandit. 

Remarks. 

None of the circumstances, which could entitle a 
son to exact a partition from his father, (Mitacsh. 
ch. i. sect. ii. § 7.) appear to have existed in the pre- 
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sent case. The opinion delivered seems contrary to 
the law on that point, as well as in regard to the supe- 
rior share of the eldest son; which Yajnyawalcya de- 
clares to be optional witb the fatheir'in his lifetime; 
but which he is festiicted from granting, if the property 
be hereditary ; and which is altogether obsolete bn a 
partitibn among brothers. Mit. on Inb. ch.,ij sect. ii. 
§1.6. sect. 3. § 4. C. 

“ Is bound to allow the Plaintiff his share.” If he 
thinks proper to divide his estate, he is so bound, 
not otherwise. All he is bound to do, during his 
life, is only to provide his son with a maintenance. 
After his death, the rejected son may demand a divi- 
sion from his brothers. A father’s dominion over the 
family property is absolute, so long as he does not 
waste it; of which the magistrate will judge in equity. 

Primogeniture has no force in the present age. E. 
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ZILLA OF BELLARI. 

^ M 1808. 

» ^ Sard.biah v. Mulliah. 

The Plaintiff sues for a division, his father being 
alive. Is be entitled to it ? 


Answer. 

It is declared, byHaneeta, that, while the father lives, 
the son cannot interfere in the distribution or expendi- 
ture of money, in the making of gifts, or the punishing 
the servants when they deserve it, without the consent 
of the father. The present suit therefore is not com- 
petent. 

(Signed) Rungaghahy. 


Remarks. 

Under particular circumstances, a son may require 
a division. Mit. on Inh. ch. i. sect. ii. 7. C. 
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ZILLA dF GANJAM: 

Can the sons, among the Wodday Prahinin^ ^i^forp,^ 
a division of the family property, during ttie fife, of 
their father? 

Answer. 

It depends upon whether the property descended 
from ancestors ; in this case, they may: otherwise, if it 
was acquired by the father. 

Remarks. 

Sons have a right in particular cases only to demand 
a partition even of ancestral property, during their 
father’s life. — See Mit. on Inh. ch. i. sect. 2. § 7. and 
Id. ch. i. sect. 2. 7. S. 





SUPREME COURT, CALCUTTA. 

On the 18th August, 1781, and about a year before 
hi4 aeath, Juggulkissdh Addic, possessed of property, 
partly descended, and partly acquired, and having a 
wife and son, by will executed and attested, disposed 
of the whole in equal shares between them, and died, 
leaving them surviving him.^ — ’Upon reference to the 
Pandits of the Court of a long statement, of which the 
abovfe is the substance, — they certified in favour of the 
will. 


Remarks. 

The doctrine of Bengal appears to be thus ; A Hin- 
du has absolute power in the disposition of moveables, 
however obtained, as well as of his own acquired real 
estate, whilst his property in the same endures. This 
is however terminated by his civil or natural death. 
His civil death is occasioned by degradation from his 
tribe, entering a religious order, and the like. There- 
fore, there are two periods for the partition of the pro- 
perty above-mentioned amongst his sons; one at his 
choice, whilst his property endures, another at the will 
of the co-heirs, or any of them, when his property has 
become extinct, as above described. The same princi- 
ple is applicable to the real ancestral estate, with this 
difference; — ^The father has not absolute power over 
such property; neither can he, at his choice, make a 
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partition of the same, till the mother is past child-bear- 
ing. A partition made by his choice must however 
be equal; though he may preMTve|rciE^^M double 

share. While the ownership of the father endures, die 
sons can demand the partition of no description of 
property. S. 
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2ILLA OF BELI.ARI. 

July 16, 1808. 

Soobummah, v. Ginecapah. 

On a question, as to the liability of the son to be 
sued, on account of property claimed by the father, the 
father living and amenable at the time, the Pandit (Run- 
gachary) certified in the negative. 

Remarks. 

A son can only sue, or defend a suit for his father, 
unauthorized by him, if the latter be disabled by de- 
crepitude, disease, alienation of mind, or the like. See 
a passage of Vrihaspati, as follows : “A kinsman 
“ (explained by Mitra Misra to mean a son, or other near 
“ relation), or any person who, is delegated by the party, 
“ may institute or defend causes on the part of one who 
“ is an idiot, a madman, an old man, or one afflicted with 
“ disease.” — If the father have retired from worldly af- 
fairs, the whole management of the family devolves on 
the son; and in such case he may of course be sued. 

C. 

Right. — The father has absolute dominion during his 
life : the children have nothing to do with the property, 
or the claims on it, till after his decease. E. 
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ZILI*A OF qHITTOR^. 

Dec. 26, 1810./ 

For the statement and questions referred t<^ the, Pan- 
dit, vid. post. Append, to ch. viii, p. 262. 

Aiiswer. 

1. It is ordained in the Sastras, that a man living in 
the same country, offers Pindu (rice to deceased fore- 
fathers) as far as four degrees of descent; and he has 
therefore to that extent a right to demand a share of bis 
ancestor’s property; but that here it ceases, , unless 
there have been an absence in a distant country, in 
which case it extends to the seventh degree. The 
claimant being of the fifth degree in descent from, the 
first possessor, and not appearing to come within the 
exception, on this ground his claim fails. 

(Signed) Alasinga Chariar. 

Remarks. 

See Devala, cited in 3. Dig. 10; and Vrihaspati, 
Id.440, C. 





ZILLA W VIZAGAPATAM. 

August 25 j 1810. 

A inaa having two wives, with two sons by his first, 
and one by his second, during the minority of the lat- 
ter, by deed divided his estate into four shares among 
his three sons and himself; retaining the share of his 
ihfaht son, with whom he continued to live separately 
from the others till his death ; subsequent to which an- 
other division took place, of some property that had 
remained before undivided. Upon this second divi- 
sion, it appears, by written evidence, that the mother re- 
ceived from his brothers their younger brother’s share.—^ 
Is it competent to the younger brother, under these 
circumstances, to call for a new division ? 

Answer. 

Tlie division by the father was legal, and cannot be 
disannulled; nor can the younger son, who continued 
to live with his parents, dispute it. The deed executed 
upon the occasion is a bar to his present claim. 

(Signed) Dusky Narraiv, Sastrce. 

Remarks. 

The answer takes no notice of the supplemental par- 
tition, in which due care should have been taken of the 
minor’s interests by his guardian; this appears however 
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to have been done by his mother (it must be presumed) 
in that capacity. The sons were of course bound, by 
the original partition made by their father, as far as 
that went ; being conformable to law. 3 Digest, 547. 
texts xxxii. and xxxiii. C. 
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ZILLA OF COMBACONUM. 

Sept. 9, 1809. 

One Kistnama Naic, the father of Plaintiff and De- 
fendant, thirty-six years ago, divided his estate between 
his two wives, establishing-, by deed, two shares to one of 
them, and one to the other. The Plaintiff and Defendant, 
their sons, lived separately from that time, each with his 
respective mother ; but, on the death of the father, they 
joined in performing his ceremonies. — Is it competent to 
the Plaintiff now to claim a new division, contrary to the 
one that so took place, as stated ? 

Answer. 

The division made by the father, so many years ago, 
having taken effect, and it being lawful, according to some 
Sastras, for Sudras to divide their property between their 
wives, there can be no new division now. 

(Signed) P. Vencoo, Sastree. 

Remarks. 

See remarks, p. However, long possession is also 
alleged. C. 

The claim for a correction of the division (which 
is certainly disputable) ought to have been made before 
the property was taken by the respective parties. By 
not then urging it, it is inferable, that the father’s dispo- 
sition of his property was acceded to at the time. 
Without such acquiescence, he had, generally speaking, 
no right to make such a one. E. 

Q 2 
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5SILLA OP SALE^:S 
April 9, 1808- 

Annapoornyummall, v. K. Aya4;^ny . , 

The Plaintiff, a widow with two sons, haying, 
the death of her husband, lived with the Defendant, her 
father-in-law, complains, that the latter has obliged her and 
, them to quit his house ; and she demands for herself and 
them maintenance from Nov. 1806, to July 1807, 
amounting, at ten rupees per month, to ninety rupeses ; 
and also a provision to be settled for their future main- 
tenance, till a partition of Defendant’s property shall be 
made, and her sons’ shares assigned. To which the De- 
fendant alleges, in answer, that he and his wife are very 
old ; that they ai'e unable to continue the support of the 
Plaintiff and her family ; and that, after settings apart, out 
of what property he has, as much as may suffice for the 
marriage 6f his third son, and also for his and his wife’s 
maintenance during their lives, and the life of the sur- 
vivor, as well as for tlie expenses of their funeral ce^ 
remonies, he has no objection to the residue being 
divided. — Quest. What are the rights of the parties? . ; 


Answer. 

The Plaintiff having two sons, and the Defendant 
pleading his inability, as stated, and agreeing to divide, a 
portion of his property, exclusive of the land, ought to be 
set apart for the marriage of his third son : then the land 
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should be divided into four shares ; and, after allotting 
one for die support of the Defendant and his wife, the 
remaining three parts, together with the rest of his pro- 
perty, being divided into three, should be distributed as 
follows : viz. A share each should be given to the Defend- 
ant’s second and third sons, and a share to his grandsons, 
the sons of his elder son deceased by the Plaintiff. 

(Signed) Singana Chauiar, Pandit. 


' ^ Remarks. 

This distribution of the property appears not to be cor- 
rect. Admitting that the grandsons, or their mother on 
their part, might exact a partition, as the son might have 
done on his father’s retirement from worldly affairs, (Mit. 
on Inh. ch. i. sect. ii. %!.') still a father and his wife 
should not have been restricted to a single share for the 
maintenance of both, (Mit. on Inh. Id. § 9.) nor should 
he have been excluded from participation in the move- 
ablesj as seems to be done. 

The appropriation ma.de to defray the marriage of 
the son is consonant to an express direction to that effect, 
in case of partition after a father’s demise. See note on 
Mit. on Inh. ch. i. sect, vii § 4. C. 
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REMARKS BY MR. GOLEBROOKE.^^^^^^^^^^ 

Accompanying Letter from him of May 18, 1812, (i) on 
reference of question upon Adoption by Purchase. 

Slaveiiv is fully recognised in the Hindu law; 
and the various modes, by which a person becomes a 
slave, are enumerated in passages, which will be found 
quoted in Jagannatha’s Digest, (vol. ii. p. 224. and 228. 
8 VO. ed.) comprehending capture in war; volnntaj'y 
submission to slavery for divers causes ; involuntary, 
as in payment of debt, or by way of punishment ; birth, 
nr offspring of ai female slave; and gift, sale, • or oth^ 
transfer, by a former owner. 

Jagamiatha proposes to include among slaves bought!, 
received in gift, and made by stipulation;; children:.givttn; 
sold; or. made over for adoption, but not r^ularly or 
completely adapted by due performance of the prescribed 
i®ligious ceremonies. If this interpretation were cor- 
rect,, it would be directly in point. But I find no authority 
for it in the earlier writers ; and he himself acknowledges 
it to be entirely his own, expressing surprise that so ap- 
posite an interpretation should have been overlooked 
by preceding authors. 

It is founded on a passage of the Ca/ica-purana, 


(1) AuU’., p, 1^4. 
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the purport of which is, that children given, or other- 
wise made over for adoption, but whose tonsure, and the 
rest of the prescribed ceremonies, are not duly per- 
formed in the family name of the adopter, must be pro- 
nounced slaves. The genuineness of the text, as a 
passage of ‘that Pe/mwa, has been questioned by some 
authors ; and it is apparently not authentic, being want- 
ing in many copies of the Calico, and bearing the look 
of an interpolation in those which do contain it, as it 
does not connect well with the context. But, being 
quoted by most of the compilers on the subject of adop- 
tion, many of whom are writers of great authority, it 
must be received (whatever may be thought of its au- 
thenticity) as the expression of a doctrine that has their 
sanction. The author of the Dattaca Minianim gives a 
careful exposition of the whole passage ; and, coming 
to that part of it which conveys, that “ if tonsure, and 
“ the subsequent ceremonies be duly performed in the 
“ family name of the adopter himself, then only dp the 
** Datta and the rest become sons: otlierwise they are 
“ called slaves,” observes, that “ the Ontrima, and 
“ others, are comprehended under the term, ‘ the 
“ rest;’ for they become sons by those religious rites, 
“ {Sanscara^ and not by mere acceptance. Otlierwise, 
“tiiat is, if tonsure and the rest of the ceremonies be 
‘f not performed, or if the taking be of one whose ton- 
“ pare and other ceremonies have been already com- 
“ pleted, a state of slavery ensues, not the relation of 
“ aon j for it is consecration that produces this filiation^ 

“ in like manner as a post is consecrated to be a sacri- 
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“ ficial pillar.” In his exposition of a subsequent part 
of the same passage, relating to the failure of adoption, 
if the child be past the limited age, the author remarks, 
“ a state of slavery ensues, foir there is not the relation 
“ of son, and this is a third cause of a slave resulting.” 
It appears then to be this author’s opinion, that if the 
adoption fail; owing to the requisite cereirionies being 
omitthd by the adopter, or being impradficalblfe'by rea- 
son of the child’s age, or having been already peffoiitied, 
the child falls to the condition of a slave. 

Were it not for this authority, I should have bea^ 
disposed to consider the words of the Catica-puravia as 
figurative, and intended merely to declare the adoption 
null, and of no etfect. 

A reference to that part of Jagannatha’s Digest, that 
has been already cited, (vol. ii. p. 226. and 229. 8vo. 
ed.) will shew that the 2d and 3d of the Hindu tribes 
are not considered to be exempt from slavery ; but the 
Brahmin alone. 

I should not apprehend, however, that any difficulty 
will arise on this point, as the heirs of the deceased are 
not likely to prefer any claim to the person and ser- 
vices of the youth, as a part of the inheritance, and, if 
they did, there would be ground enough for rejecting 
it. Children becoming slaves, through a failure in the 
requisites of adoption, must be ranked in the most 
favourable class, that of slaves maintained in considera- 
tion of service,- who are entitled to their immediate 
release, on relinquishing the maintenance. Jaganna- 
tha’s Digest, vol. ii. p. 247. 8vo. ed. 
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a child be stolen and sold, and the purchaser re- 
fuse to ; emancipate him, he should be liberated by the 
m^strate. But if the master, who claims, alleges that 
he purchased him from his parents, and proves this to 
the s^'tisihction magistrate, he cannot be set at 

liberty against the will of his owner. 

(Signed) 

Su ASTIIEE N IKIJH U Y A It A M. 


Remarks. 

Purchase from father or mother is a valid title. See 
Jaganuatha, 2 Dig. 229. C. 
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Court of Aiawlut at Broach. 

One received, during a time of famine, into the house 
of another^ and maintainedj becomes thereby the sla.ye of 
the person who so takes him in, not relea^ible by the 
magistrate. But, in the instance before the Court, the 
inistress (a dancing girl) offering to relinquish the boy 
in question, upon his aunt, the claimant, repaying her 
the expense she has incurred on his account, he may 
be emancipated, the magistrate being satisfied as to the 
relationship of the claimant. 

(Signed) Suastree Nirbuuyaram. 

Roop Shunkieu. 


Itemark. 

This is consonant to the passage of the Mitacshara, 
cited in Jagannatha’s Digest, in commenting on a passage 
of Nareda, 2 Dig. vol. ii. 243. C. 
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Court of Adawlut at Broach. 

One enslaved, in consideration of maintenaheeV oh the 
amount disbursed for him being repaid, should be set at 
liberty ; or, if stolen, and afterwards sold, on the price of 
his keep, and the purchase money repaid with interest, 
he should be emancipated. In the present instance, the 
maintenance and price of the boy in question being 
reimbursed, he should be restored to the claimant. 

(Signed) Shastree Nirbuuyaram. 

Roop SlHINKIEn. 

Remark. 

According to the Mitaeshara, one enslaved by force, 
and one sold (and also one pledged or given) by thieves, 
is released ; so is he who saves his master’s life. And 
certain slaves, on relinquishing maintenance, and reim- 
bursement ; i. e. a slave maintained in a famine, and one 
for maintenance, are emancipated on relinquishing main- 
tenance, and repaying so much as has been consumed of 
the master's property from the commencement of their 
servitude. But the slave for debt, and one pledged, are 
emancipated by reimbursement; that is, on repayment, 
with interest, of the sum which the owner received when 
he pledged the slave, or that which the present owner 
paid to the former creditor, to redeem the slave from his 
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hands. — See Yajhyawalcya and Mitacshara, cited by 
Jagannatha, 2 Dig. p. 243. 246. * 

In this case, it does, not iitpp^r under what circum> 
stances the slavery in question arose. If by force, or 
sale of thieves, it is wrong to require reimbursement of 
maint^iance. ■ ^ ^ 
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.Court of Adawlut at Broach. 

A%irl becoming a slave for subsistence is not Uable 
be sold by her owner to anotlier, without her consent; 
and the matter coming before the magistrate, he must 
order her to be released. The right of sale is in parents. 

(Signed) Wai.ubhram, Sastree. 

Remark. 

A slave for maintenance is emancipated on relinquish- 
ing that maintenance, and reimbursing the master his 
expenses. The right to reimbursement might be trans- 
ferred to another master ; but no other, or greater right, 
can be made over to him by sale, from the former 

C. 


owner. 
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ZrUA OF BELLARI 

; ■ ■ Nov.- 4, 1807* ■ 

HooSany, V. Rungadoo. 

The Plaintiff, a dancing woman, states, thaf having 
purchased from her caste people for four pagodas, a 
girl called Linghee, she brought her up ; and that, on 
her punishing her for a fault, she quitted her, and has 
since been harboured by the Defendant, who refuses to 
give her up. She accordingly sues for restitution, and for 
damages for her detention. The Defendant pleads, that 
the girl came to, and remained with him, of her own 
accord, and that he is ready to redeliver her to the 
Plaintiff, but that she refuses to return. — What is the 
law upon this subject ? 


Answer. 

There is in point of law, in this respect, no distinc- 
tion between the girl in question and any other pro- 
perty purchased by the owner, who has a right to re- 
claim it, if taken, or improperly withheld from her. 
Willingness, or a want of it in the girl to return, makes 
no difference as to the right of the Plaintiff to have her 
back. 


(Signed) 
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Remarks. 

The answer treats the questioh as a simple one of 
slavery, or of purchased property- In general, the owner 
of a slave shall recover his property from the person in 
whose hands he or she may be. But, ought courts of 
justice to suffer themselves to be made instruments to en- 
force prostitution ? And should not such an abuse of an 
owner’s power over a slave, have the effect of barring the 
remedy at law 1 C. 

The woman has a right to reclaim her slave, cer- 
tainly. The Sastri seems to have believed the plea of 
the Defendant, that the girl refused to return ; otherwise 
he ought to have given the damages sought for the 
detention. E. 
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ZILLA OF CHINGLEPUT. 

May 10, 1803. 

To' Pandit Kistnaniachary. 

The parties being the widows of two undivided bro- 
thers deceased, are disputing about the property of 
their respective husbands. On reference to the acconi- 
panying papers, you will give your opinion as to their 
several claims. 


Anstver. 

Whether the estate possessed by the deceased bro- 
thers in their lifetime was inherited from their father, 
or acquired by themselves, while living together, they 
being dead, it is divisible between their respective 
widows in equal shares. Had it been an estate ac- 
quired separately by one of the two, it would have de- 
scended to his widow, exclusively. 

(Signed) Kistnamachary. 

Remarks. 

Presuming that the brothers died successively, this 
opinion is questionable. The heir to the brother who 
first died was his surviving brother ; who, thus becoming 
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sole owner, would be succeeded by his widow. Mit. 
on Inh, ch. ii. sect, i, 39. ' C. 

According to the Mitacshara, (ch. ii. sect, i.) the first 
widow would take her deceased husband’s estate, only 
in the event of its being a separated share. But here 
the two brothers were unseparated ; and, on the de- 
cease of one, his widow was only entitled to mainte- 
nance, the brother being the heir. On his decease, the 
property with regard to him having become separate, 
by unity of possession, his widow would succeed as his 
heir, the other widow being still entitled, as before, to 
her maintenance. I^*(0 

,^1) William Dorm, Esq. one of the Judges of the Sudder DewannyAdawint, 
of Bengal. 


H 
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ZILLA OF CUDDAPA. 

Veerakah v, Veneatanarnapah. 

Case. 

The Plaintiff is a widow, whose husband died in 
the lifetime of his father, no division of property be- 
tween the father and son having taken place, and the 
son not having acquired any in his own right. The 
Defendant is the father, and the Plaintiff’s own family 
are unable to maintain her. — What are her claims ? 

Answer. 

Had the deceased left male issue, they would have 
inherited to their grandfather at his death, by right of 
representation. But no such right vests in the widow. 
She is entitled, however, to look to the Defendant, the 
father of her deceased husband, for maintenance ; and, 
whatever she possesses as Stridhana, is her own. 

Remarks. 

Mit. on Inh. ch. ii. sect. i. and ii. C. 

The opinion of the Pandit is correct. The widow is 
heir to her husband only where he dies separated from 
his coheirs, as well as without male issue. S. 
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ZILLA OF CHITTORE. 

Dec. 17, 1810. 

Case. 

The Calendar^') of a village adopted a son, who mar* 
ried, and died, in the lifetime of his father. The father 
subsequently died, having previously to his death given 
meerdssee in trust, for the support of a daughter, a 
sister, and the widow of his deceased son, who were all 
living with him at the time. And now the daughter-in- 
law claims it as hers. The Pandit (Ausoory Alaga- 
singara Charloo) reported, that the disposition by the 
Calendar was a competent one, and the claim set up by 
the daughter-in-law not maintainable. 

Remarks. 

There was nothing in the law to prevent the man 
disposing of his property by gift, (which this trust is) 
for the support of the women, in any manner he judged 
proper. And even, had he made no .such gift, still, 
according to the doctrine prevalent in the school of the 
Mitaeshara, the daughter would have inherited, in pre- 
ference to the son’s widow ; though the author of the 
Vaijayanti, and a few other writers, hold otherwise. 

C. 

(l)The Calendar, is he to whom belongs, in viliages, tl»e fimction of read- 
ing and expounding the Punch-anga, (compouDdod oJT jntneha, jive, and 
anga, members,) signifying a book treating on a.strological subjects, 
under five particular heads. It is the province of Jjr:ihinin.s. Every 
Hindu village has one, who receives, as his coiupeufiation, a portion of 
tlie produce, which is called his meerasaee. In some viHage.s it is 
hereditarys Vid. ante, p. 

R 2 
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ZILLA OF GANJAM., 

Has a widow, whose husband died in the lifetime of 
his father, a right to claim a share of her father-in-law’s 
estate? And, if not, ought not she to be maintaihe^by 
her mother-in-law, the father-in-law being dead? 

Answer, 

It is ordained in the Saraswati Velasa, and Smriti 
Chandrica, in the chapter entitled Daya Bhaga, that a 
widow, whose husband has died, leaving his father sur- 
viving him, can have no right to claim a share of her 
father-in-law’s estate, but only a provision for her main- 
tenance. On the decease of the father-in-law, she must 
continue to be maintained by whoever succeeds to his 
property ; and, failing other heirs, it is divisible between 
the mother and daughter-in-law. 

Remark. 

It is true that a daughter-in-law has no right to claim 
a share of her father-in-law’s estate ; nor does there exist 
any supposed case in which she could inherit, or partici- 
pate in it. To make such relation an equal participator 
with a wife, is very erroneous. S. 
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ZILLA OF VIZAGAPATAM. 

July8,1811. 

A widow dying, left, surviving her, a brother and a 
daughter, and the brother performed her funeral ceremo- 
nies . — To whom does the property belong ? 

Aiiswer. 

To her daughter exclusively. 

(Signed) 

Dusky Narrain, Sastree. 

Remarks. 

The brother’s pretensions were grounded on passages 
of Hindu law, purporting that the succession to the 
estate, and the right of performing obsequies, go together. 
See “ Remark” on a cause before the Sudder Dewanny 
Adawlut of Bengal, No. 14 of Cases before 1806. See 
also Mit. on Inh. ch. ii. sect. ii. 6. C. 
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Court of Adawlut at Broach, 

May 9j 1808. 

A person having quitted home, and no inteHigehOe of 
him having been received by his family, if he was from 
thirty to thirty-five years of age at the time of his depar- 
ture, his return must be expected for twenty-one years, 
counting from the day he set out. If from forty to forty- 
five years, he must be expected for fifteen ; if from sixty 
to sixty-five, for twelve : at the expiration of the re- 
spective periods, without any certain account of him 
having been received, his heir having performed three 
chundrayununifi, must make an image of his missing an- 
cestor, composed of twigs of the Pulas tree, or Durba 
grass, and burn it ; after which, observing the ceremon^s 
usual on death, he may take possession of his property : 
but, until the respective periods above stated be passed, 
the missing is the sole owner, nor can his heirs claim the 
inheritance. 

(Signed) Nihdhuyakam, Sastree. 

Remarks. 

Jatacarna, quoted in tire Nirnaydmrita, declares, 
One whose father is absent, and of whom there is 
“ no intelligence, must, after fifteen years, make 
an image of him, and perform his funeral rites in 
the prescribed form.” — 'The Gt^kyacaried is cited in 
the Nirnaya Sindhn for the following text ; “ If he 
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“ be in the first period of life, the rites are directed after 
“ twenty years ; if he be of middle age, after fifteen ; but, 
“ in the latter period of life, after twelve. His sons 
“ having performed three chandrayamQ') fasts, or thirty 
“ austere ones, must bum an image of him made of Ciisa 
“ grass, and observe the mourning and other rites,” 

C. 


(1) Chandrayatia, compounded of chandra, the moon^ and Ayam, lUOtioBj 
and means lunar month. 
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ZILLA OF GANJAM. ^ ^ 

June 5, 1805. 

The deceased, a Hindu woman, possessed of land, 
having left surviving her only two nieces, and a grand" 
son of a third, to whom does the land descend .^ 

Atiswer. 

As between the grandson of the deceased niece, and 
the surviving sisters, the grandson succeeds. The two 
who survived their sister, can have no claim, having no 
issue. It is held in the Smriti Sindheeva, in the chapter 
of Daxja Bhaga, treating on woman’s property, that a fe- 
male, having no issue, shall never succeed to land. The 
same is repeated in the Smriti Chandrica, Saraswati 
Vilasa and Verderajah. 

(Signed) 

C. Varai)achaki,oo, Pandit. 

Remarks. 

The opinion here delivered I regard as very inaccu- 
rate. See the erroneous doctrine, that women inherit only 
through having male issue, controverted in the Mi- 
tacshara on Inheritance, (chap. ii. sect, i.) Here the 
right of the grandson to succeed, can only be through his 
grandmother ; therefore he can have no right to a larger 
share, than that to which she could have been entitled. 
In fact, however, I think he has no right to any share. 
The doctrine of representation does not apply to the case 
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of succession to the estate of an aunt, or great-great aunt ; 
and the right of his grandmother had never vested. It 
is worthy of consideration, whether either of the three 
sisters could have any at all to succeed to the estate of 
their deceased ■ aunt. In the series of heirs, the niece 
is nowhere enumerated ; and my Pandit agrees with me, 
that the estate of the deceased would escheat rather than 
descend to nieces, and a fortiori tc the grandson of a 
niece. S. 
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ZILLA OF BELLARI. 

May 9, 1807. 

Venkayah, Gungayah, and Ghinna Venkarab, 

V. 

Godummah. 

The Plaintiffs are the sons of three of five brothers, 
who formerly divided their estate. The Defendant is 
the daughter of Nileapah, one of the other two, by his 
first wife; after the death of whom he took a second, 
and died, leaving no issue by the two but the De- 
fendant, who, having married and become a widow, the 
second wife of Nileapah, dying, left her property to her, 
consisting of gold and silver ornaments. The Plain- 
tiffs claim to be entitled to it as heirs. — Was the gift 
good ? 


Answer. 

It was not; — it not being competent to the De- 
fendant to perforin the obsequies of her father's second 
wife; avid it is a maxim of the Shaster, that the person 
upon whom this duty devolves, is heir. The Plaintiffs, 
being the late Nileapah’s fraternal nephews, have on 
this ground a right to the property in dispute ; it be- 
ing moreover further declared in the Shaster, that a 
fraternal nephew is preferable to a widowed daughter. 
The Defendant beside, not being the deceased’s daugh- 
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ter, the property of the deceased cannot vest in her by 
inheritance. 

Rhnarks. 

This opinion, which would be nearly correct accord- 
ing to the doctrine of Jimuta Vahana, does not seem to 
be so according to that of the Mitacshara. It is not 
a maxim of the law, that he who performs the obsequies 
is heir; but that he who succeeds to the property must 
perform them. (3 Dig. texts cccclv. cccclvii.) The Mi- 
tacshara has not hinted at any exclusion of a widowed 
daughter, but only gives a preference to an unmarried 
one ; or, failing such, to one who is provided for. The 
Defendant is not the deceased’s daughter. But neither 
are the Plaintifl's her nephews. Besides, the jewels 
seem to have been her Stridhana, which slie had full 
power to bestow as she pleased. C. 
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MADRAS. 

Sudder D. Adawlut. 

On the death of the Poly gar of Ramnaad, he having 
been deposed in his lifetime many years before, for 
imputed rebellion against the Company’s government, 
the liani, his sister, through the collector of the district, 
claimed to succeed to any property he had left, she 
having, on his deposition, been placed by the govern- 
ment On the musnud in his stead. Her claim being 
referred to the Pandits of the Sadder, they certified that 
she was entitled, there not appearing to be any other 
claimant. 


Remarks. 

It does not appear to be, Jagannatha’s opinion, that 
sisters inherit in any case. Commentators on the Mi- 
rtaeshaa allow the sister to come in, on failure of bro- 
thers. This opinion is however controverted ; Mit. 
on Inh. ch. ii. sect. iv. § 1.(‘) Perhaps this Polygar 
and family follow the peculiar customs of the Nairs, 
&c. ; and, in that case, the sister would no doubt be the 
successor, in prefei’ence to any other claimant but her 
own son. C. 

There was in this case another claimant, who, under 
a decree of the Court, has since succeeded, not merely to 


(1) See M. Uunnoo v. JeoKauncc, Bengal Bep. aixlc 1805. p. 8. 
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the personal effects of the deceased, but to the Zemin-, 
dary, to the exclusion of the adopted son of the Rani. 
This was the daughter of the Zemindar. The applica- 
tion for the old Shetupatt’s effects, made through the 
collector, was a manoeuvre of the Rani to establish her 
claim to the succession, and consequently to the right 
of adoption, by getting possession of her brotherjs 
effects, and performing his funeral ceremonies. E. 

The abstract question is, whether the Hindu law ac- 
knowledges the sister as an heir : and I am inclined to 
believe that it does not. S. 
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xMADRAS. 

Sudder Dewanny Adawlut. 

Rampo, serving in the Circar of Maha Taukpr, had 
two sons; Kishn and Bramah. Kishn had a son named 
Lakshuman, and Bramah one named Bisbu. At the 
death of Ramoo, in 1779, he left surviving him Kishn, 
Lakshuman, and Bishn, Bramah the father of Bishn hav- 
ing died in the lifetime of Ramoo. After Ramoo’s death, 
Maha Tauker having settled the accounts respecting his 
arrears of pay, delivered a Cararnamah for the balance 
(Rup. 22, 9370 to Lakshuman, the son of Kishn, who 
took upon himself to sell it, his father Kishn and his 
cousin living at the time. The rest of the property, left 
by the deceased, came into the possession of Kishn and 
Lakshuman. Kishn is since dead, as is also Bishn, 
leaving a sister. The question is, as to the sale by Lak- 
shuman of the Cararnamah, without the consent of his 
father Kishn, or his cousin Bishn, — whether it was valid ? 

Answer. 

It was not competent to Lakshuman to obtain and dis- 
pose of the Cararnamah in question, without the privily of 
his father and cousin, living at the time. 

The sister of Bishn has no claim upon the estate of 
Ramoo. 


(Signed) Vineatasa, Sastree. 
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The doctrine of the Mitaeshara, that an unmarried 
daughter shall receive from the sons out of the father’s 
estate a fodlrth of what would have been her allotment 
had she been male, is contrary to that "of other writers : 
but, admitting that it should regulate the present ca se 
what would be the right of Bishn’s sister? On the death 
of their father Bramah, out of his moiety of Ramoo’s 
estate, the unmarried daughter would be entitled to one 
fourth of what her portion would be were she male 5 
i. e. she would take one sixteenth of the estate men- 
tioned. But if she be to share as a sister of Lakshuman, 
her allotment would be one-fourth. It would, however, 
be incongruous to allow this ; indeed, were the princi- 
ple admitted, she might possibly have to receive a 
smaller share than that to which she is entitled in right 
of her father. Thus, had Lakshuman six unmarried 
sisters, her portion would be only a thirty-second. On the 
whole, it appears to me, that a larger specific share than 
a sixteenth cannot be assigned to Bisbn’s sister, without 
regarding her as heir to that person; but this she cer- 
tainly is not. S. 
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BOMBAY. 

Court of Adawlut at Broach. 

The magistrate shall never take the property of a 
Brahmin ; so says Menu. Accordingly, in the case of 
Lala the deceased, leaving no heirs, but property, the 
magistrate must cause it to be expended in performance 
of his funeral rites. 


Remarks. 

See Mitacshara, on Inheritance, ch. ii. sect. vii. 5. 

C. 

Right — but the Sastree might have stated what was to 
be done with the surplus, after performing the funeral 
rites. The law referred to applies to a real Brahman, 
not to one merely reputed as such. To ascertain what a 
real one is, see the Mitacshara ; and 2 Dig. 127,(‘) 

E. 


(I) See ulsop. 308 of Istvol. of this work 
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Court of AdaWlut, at Broach. 

If a Vatiaprastha 0 dies, his Auchary, or spiritual 
guide, is heir to his property. If a Yati (-) dies^ his 
Shishya (f) succeeds. On the death of a Brumaduiree 
whatever he leaves is inherited by his Dhurm Brata, 
or fellow-worshippers. The report of the Pandits, pro- 
ceeds to establish the right of the claimants to succeed 
in the ca.se in question ; from their blood-connexion with 
the deceased as nephews, in addition to their religious 
one. '• 

(Si gned) Sifstrcc N i k n h u v a u a Ar . 

Roor Shuxkiar. 

Remarks. 

See Mitaesh. on Inh. ch. ii. sect. viii. 2. (5. C. 

The opinion is right; ej^^cept that there wa.s no necc.s- 
sity, after having shewn that I). and II. Vijaya sueceetled 
as pupils of the lyiiorrna. Brata of the deceased, to sub- 
stantiate their claim further, by producing them as his 
nepliews. This circumstance could add nothing to 
their right ; and the proof of it therefore was super- 
fluous. E. 

(1) Compounded of mna, a forest, and prasthaf a rock; on wliicb iic passes 

bis life in tlie ])ractice of austerities. 

(2) A Sanyasse, or mendicant. 

(3) The most religious of Ixis pupils. 

(4) A professed student of theology. 

S 
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Tliis seems to agree with the passages quoted from 
the Mitacshara ; that is to say, so far as spiritual rela- 
tionship goes. It is to be hoped, that the property of 
persons of this description is infinitely srriall. D. 

The heir of the Vimaprastha.^ or hermit, in the first 
instance, is tlie spiritual brother, and not preceptor. 
Several cases of succession, amongst Sanyasis, have been 
decided by the Sndder Dewanny Adawlut. See parti- 
cularly Gunes Gir v. Arnica Gir, Beng. Rep, p. 145. S, 
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Copy of a Paper in the hand-writing yf the late 
Sir William Jones. 

In all classes, if a man die without male issue, the 
following is the canon of inheritance ; and, on failure of 
the first named, the next in order inherits. 

The wife, the daughters, the parents, the brothers, the 
son of a brother, the kinsmen within the seventh degree, 
the more distant kinsmen, the pupil, the fellow-student. 

Vishnu . — The estate of a man, who leaves no male issue, 
goes to his wife; if he leaves no wife, it goes to his 
daughter ; if he leaves no daughter, it goes to his grand- 
sons, to his father, and then it goes to his mother. 

2d Yajnyau . — Of a perpetual student in theology, of 
an anchorite, and of a herinit, (who are all civilly de- 
ceased,) the heirs are, in order, the virtuous pupil, and 
the brother in study, or he who has had the same pre- 
ceptor. 


On the rights of the widotv. 

Menu . — If the husband ha.s been a coheir, and died 
before partition, his brother, and the next in order, in- 
herit his undivided share ; but his wife takes all his divided 
property. 

Jimuta Vahana . — Whether his estate was divided or 
undivided, fixed or moveable, his widow inherits it. So 
Itaghunaudhana Sri Crishna, and others, very proper! 3'' 
make no distinction, where he legislators have made 
none. 

o 
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Yajnyatvalcya.- — Widows are declared to have a mere 
usufructuary inheritance in the estate of their deceased 
lords, and they must by no means alien or waste it, except 
for the necessaries of life. 

They may however give part of it to a virtuous priest, 
through affection for their lords, in order to perform re- 
ligious rites for his soul. 

Vrihaspati. — In the Veda, in tlie written codes of law, 
and by the immemorial usage of men, the wife is de- 
clared by the wise to be half of her husband’s body, 
sharing equally with him the fruit of good or bad con- 
duct. As long as the wife lives, half his body is alive, 
though the other moiety may have perished ; and, while 
half of his body subsists, who else can inherit the wealth ? 
Even though his kinsmen exist, liis father, mother, and 
brother, by both parents, yet if lie die without male issue, 
by males in the third degree, his widow shall inherit his 
estate. 

Mr. Justice Jones, after quoting Mr. Halhed’s com- 
pilation, chap. ii. sect. xii. read his own translations of 
the original text, from which the first words in that sec- 
tion of Mr. Ilallied's book are taken. Sir William Jones’s 
version of them runs thus : — After the civil or religious 
“ death of the father, although the sons have an abso-: 
“ lute right to his property, yet, while their mother lives, 
“ it is illegal for them to divide that property.” 

Sir William observed, that the word •which he has ren- 
dered illegal, is - - - which seems to be equivalent to 
inoflicioms in Latin, and to import something more than 
nnf right, or dcceri, which is Mr. Ilalhed's phrase. I 
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means inconsistent with civil and religious duty. Sir 
WflIiSitt JoB^s then read his own translation of an ex- 
tract from the sacred text of Menu (so he writes the 
nanie). It is in these words : — 

“After the death of both father and mother, the bro- 
“ thers meet, and equally divide the paternal inherit- 
“ ancCi While the parents live, they are not masters 
“ of it.” Gloss. 

From this text it appears, that the brothers of the whole 
blood must divide the fathers estate, after the deat of 
both parents ; that they cannot, at their own pleasure, di- 
vide it, while the mother is living, but that a legal divi- 
sion may be made with her assent. If they are desirous 
of living together undivided, the eldest brother (being 
of ability to transact business and keep house) shall take 
her whole, and the other brothers shall live under him, 
as under their father. So is the text of Menu : “ The 
“ eldest brother shall take entire possession of the pater- 
“ nal estate, the others shall live under him as under the 
“ father.” 
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By S'ucfRisHN'A Tarca'lanca'ha. . / 

Extracted from Mr. Colebrooke’s translation of the 
Mitacshara, p. 224. 

Tk r. order of succession to the property of a deceased 
than, is this. First the son inherits ; on failure of him, 
the son’s son; in his default, the son’s grandson. How- 
ever, a grandson whose father is dead, and a great 
grandson whose father and grandfather are deceased, 
inherit at once with the son. On failure of descendants 
down to the son’s grandson, the wife inherits: and she, 
having received her husband’s heritage, should take the 
protection of her husband’s family or of her fathers, and 
should use her husband’s heritage for the support of life, 
and make donations and give alms in a moderate degree, 
fof the benefit of her deceased husband ; but not dispose 
of it at her pleasure, like her own peculiat property. 
If there be no widow, the daughter inlierits ; in the first 
place, a maiden daughter; or on failure of such, an 
affianced daughter; but, if there be none, a married 
daughter : and she may be one, who has, or is likely to 
have, male issue; for both these inherit together; but 
one who is barren, or who is become a widow having no 
male issue; is incompetent to inherit. On failure of 
the married daughter, a daughter’s son is heir. If there 
be none, the father succeeds; or, if he be dead, the 
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itiother. If she be deceased, a brother is the successor. 
In the first place, the uterine (or whole) brother; if there 
be hone, a half brother. But, if the deceased lived in 
renewed coparcenary with a brother, then, in case of all 
being of the whole blood, the associated whole brother 
is heir in the first instance; but, on failure of him, the 
unassociated whole brother. So, in case of all being of 
, the half blood, the associated half bi-other inherits in the 
first place, and on failure of him the unassociated half 
brother. But, if there be an associated half brother and 
an unassociated whole brother, then both are equal heirs. 
In default of brothers, the brother’s son is the successor. 
Here also a nephew of the whole blood inherits in the 
first instance ; and on failure of such, the nephew of the 
half blood ; but, in case of reunion of coheirs, and on the 
supposition of all being of the whole blood, the asso- 
ciated son of the whole brother is in the first place heir; 
and, on failure of him, the unassociated nephew of the 
whole blood : or, on the supposition of all being of the 
half blood, the associated nephew of the half blood, is 
the first heir; and, on failure of him, the unassociated 
nephew. But, if the son of the whole brother be sepa- 
rate, and the son of the half brother associated, both 
inherit together, like brothers in similar circumstances. 
If there be no brother’s .son, the brother’s grandson is 
heir. Here likewise the distinction of the whole blood 
and half blood, and that of reunited parcenery and dis- 
joined parcenery, must be understood. On failure of 
the brother’s grandson, the father’s daughter’s son is the 
succesisor : whether he be the son of the sister of the whole 


T 
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blood, or the son of a sister of the half blohd.Q If ^re 
be none, the father’s own brother is heir; or in default of 
such, the father’s half brother. On failure of these> the 
succession devolves in order on the son of the father’s 
whole brother, on the son of his half brother, on the 
grandson of his whole brother, and on the grandson of 
his half brother. In default of these, the paternal grand- 
father’s daughter’s son inherits ; and, in this instance 
also, whether he be son of the father’s own sister or son 
of the father’s half sister: and, in like manner, [the 
whole blood and half blood inherit alike,] in the subse- 
quent instance of the succession devolving on the soti of 
the great grandfather’s daughter. On failure of these 
heirs, the paternal grandfather is the successor. If he 
be dead, the paternal grandmother inherits. If she be 
deceased, the paternal grand father’.s own brother, his 
half brother, their sons, and grandsons, and the great 
grandfather’s daughter’s son are successively heirs. On 
failure of all such kindred, who present oblations in 
which the deceased owner may participate, the succession 
devolves on the maternal uncle (“) and the rest, who 
present oblations which the deceased was bound to oifer. 
In default ol’ these, the heritage goes to the son of the 
owner’s maternal aunt, Or, failing him, it passes suc- 
cessively to the son and grandson of the maternal 

( I) Tho sou of if)i' proitriotoi’ri own sister, and the son of his half sister, have 
an equal right of inheritance; according to AViia'hya, CiiuVa'man'i . 
S'kIohIsiina, Crama'^sangraha. 

(2) The maternal grandfather inherits before his son the maternal nncle, 
according to the Dduatatwa of IlAonuNANDANA and Crama^sangraha of 
S'nicRisHNA. See also 3 Dig 529, 



CHAPi VII. 


uncle. (‘) On failure of these, the right of inheritance 
accrues to the remote kindred in the descending line, 
who present U»e residue of oblations to ancestors with 
whom the deceased owner may participate; namely, to 
the grandson’s grandson and other descendants for three 
generations in succession. In default of these, the inhe- 
ritance returns to the ascending line of distant kindred, 
by whom oblations are oifered, of which the deceased 
owner may partake; namely, to the offspring of the pa- 
ternal grandfather’s grandfather and other ancestors, in 
the order of proximity. On failure of these, the suc- 
cession devolves on the Samdnddacas, or kindred allied 
by a common oblation of water. In default of them, the 
spiritual preceptor is heir; or, if he be dead, the pupil; 
or, failing him, the fellow-student in theology. If there 
be none, the inheritance devolves successively on a per- 
son bearing the family name, and on one descended from 
the same patriarch, in either case being an inhabitant of 
the same village. On failure of all relatives as here spe- 
cified, [the property devolves on Brdhman'as learned in 
the three VMm and endowed with other requisite qua- 
lities : (') and, in default of such,] the king shall take the 
escheat, excepting however the property of a Bmhman'a. 
But the priests, who have read the throe Vedas and pos- 
sess the other requisite qualities, shall take the wealth of 
a deceased Bruhmana. 

So the goods of an anchoret shall devolve on another 
hermit, considered a.s his brother and serving the same 


(1 ) See the note subjoined to this summary. 
(“? ) C.'rama-sen /'.« . 
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lioly place. In like manner the goods .pf ,^n , aacetick 
shall be inherited by his virtuous pupil ; and the., pre- 
ceptor shall obtain the goods of a professed student. But 
the wealth of a temporary student is taken by his fadier 
or other heir. Such is the abridged statement of the 
law of inheritance. S'uIcrisun'a. 

Honark by the Translator. 

The son and grandson of the maternal uncle ought to 
precede the son of the maternal aunt, by the analogy of 
the rule of inheritance on the fatlier’s side. But three 
collated copies of S’uicKisuN'A’s commentary agree in 
stating the order of succession as here exhibited. On 
the other hand tlie same autlior, in his original treatise 
on inheritance, entitled, Carjna-sungraha, exhibits the 
succession on the mother's side in the following order; 
“ First the maternal grandfather; next the maternal uncle ; 
“ then the maternal uncle’s son ; after him, the maternal 
“ uncle’s son’s son ; and subsequently the maternal 
“ grandfather’s daughter’s son ; [on failure of these, the 
“ maternal great grandfather, his son, his son’s son, his 
“ son’s grandson, and his daughter’s son : again, on 
“ failure of these, the maternal grandfather’s grandfather, 
“ his son, his son’s son, his son’s grandson and his daugh- 
“ ter’s son].”(’) It must be remarked, however, that the 
text of S'rlcrishn'a’s treatise, according to some copies of 
it, interposes the mother’s sister’s son between his ma- 
tepial uncle and his son. But that is an evident mis- 

(1) That part of tlie text which is eaclosed between crotchets is wanting in 
sonfe copies of the Crama-sangraka . 
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t&ke ; for the mother’s sister’s son is the same witli the 
maternal grandfather’s daughter’s son, who is placed by 
the same author after the maternal uncle’s grandson; , 

The author of the Daya-nirn aya states the succession 
differently ; viz. “ First the maternal uncle; theii the 
“ maternal uncle’s son ; next the maternal grandfather ; 
“ after him, the mother’s sister’s son ; subsequently the 
“ maternal uncle’s son’s son ; and lastly, the maternal 
" great grandfather.” He gives reasons founded on the 
number of oblations deemed beneficial to the deceased 
owner. 

Jaganna't’ii A TARCA panoia'na N A iiitimatcs the 
opinion, that the son of a son’s daughter, or of a grand- 
son’s daughter, or of a niece, or of a nephew’s daughter, 
are entitled to the succession before the maternal grand- 
father. (Digest of Hindu Law, vol. iv. p. 230 ; or 
vol. iii. p. 529, 8vo. ed.) 

I find nothing else upon the subject in other writers of 
the Bengal school ; and, amidst this disagreement of 
authors, I should be inclined to give the preference to 
the authority of S'liicuisHN A’s Crama-mngraha ; be- 
cause the order of succession on the mother’s side, as 
there stated, follows the anaiogy of the rule of inhe 
ritance on the fatlier’s side. C. 
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ZILLA OF CHITTORE 
Dec. 26, 1810. 

The owner of an extensive Jaghire died, leaving two 
sons, of whom the elder succeeded to it, the younger ac- 
cepting some villages as his portion. The Jaghire is in 
possession, by descent, of the great-grandson (by adop- 
tion,) of the above-mentioned owner: and the great 
grandson, by the younger branch, now sets up his claim 
to a share of it. 

1. Had the claimant’s ancestor (the younger brother 
of the sons above-mentioned) a right to what is now de- 
manded ? And, does the claimant repr^ent him in that 
respect? 

2. Admitting the original right, how was it affected 
by acceptance of the villages referred to? 

3. What is the law, as to the divisibility of a Jaghire? 

For answers to the two first questions, vid. ante, Ap- 
pend. to ch. v. p. 224. 

Pandit's ansiver to the third question. 

As to the divisibilitv of a Jasrhire, it is stated in the 
Itamayanum, Bharadum, &c. (ancient books,) that the 
•crown was entailed upon the eldest son; the rest, pro- 
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vided with means for their livelihood, being left to con- 
quer for themselves new countries. Though, by law, the 
kingdom might have been divided, yet, in their prudence, 
this course was preferred, it being thought, that if it was 
given to all, strife would ensue. Therefore, and as pru- 
dence prevails often against law, a kingdom is not divisi- 
ble; it is so settled in many countries. (') 

(Signed) 

Ala GAS I NO A CifAKiAH, PcmdlL 
Remarks. 

This is a very good opinion of /I lagasingara's. His con- 
founding the terms Jagir, and Rajiyam, does not detract 
from its merit; it oivly shews that lie did not properly 
understand the former (foreign) word. A Jagir is a fief, 
(it may be hereditary, or not,) held under such conditions, 
and for the performance of such service, s, a.s the granter 
pleases to prescribe. The Jagirdar po.sse.s.sc.s no powers, 
except such as are necessary for the collection of the re- 
venues in the country assigned to him, or such as may be. 
specially conferred by the terms of his grant. Such tenure, 
therefore, can bear no resemblance to what the law calls 
Rqjiyam , — the enjoyment of sovereign power, [laramount 
or subordinate. The latter cannot be divided ; for divi- 
sion would destroy it; and it is a maxim, that nothing 
.shall be divided which would be destroyed by the act. 
But the effects and private estate of a sovereign prince 

(1) ExtrAfitcd from 2 3 
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may, and ought to be, divided, like the property of others, 
among his children. E. 

The succession of Zemindaries has never been regulated 
by the common Hindu law of inheritance, but by the 
us^e of the country, or the pleasure of government. Had 
they been divisible, we should not have found so many of 

ancient date still existing, as we do. T.(^) . 

’ * .. 

( 1 ) William Thaekeray , Esq. <leceased, late Member of Coundl at Madrait. 



MADRAS. 

Sudder Dewanny Adawlut. 

If a Hindu die, leaving property, can his eldest soiiii 
being of age, claim the outstanding balances due to 
father, without previous application for the purpose to the 
co^irs ?— Or, must he obtain a Vakalutnamah from them, 
to empotver him ? 

Answer. 

The elder brother should consult, on the occasion, such 
of his younger ones as are of age at the. time. 

Remarks. 

An elder brother may certainly take the management 
of the whole, with the acquiescence of the coheirs ; 
(Mit. on Inh. ch. i. sect. iii. §3; and 2 Dig. textix.) and 
if the objection be on the part of a debtor, pleading the 
claimant’s want of authority from his coheirs, the plea 
would be bad ; though it is presumed that, if he require, 
for his satisfaction and security, that all should join in an 
acquittance for payments made by him, he ought to have 
that satisfaction. If the objection be on the part of the 
coheirs, the elder brother (no doubt) cannot act lor them, 
against their consent. C. 

“ Should consult," &c. — That would be very proper, 
but what answer is this to the Court’s question? It was 
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meant to ask, whether it be necessary that the elder 
should receive a formal commission from the other 
brothers, or whether he may act without it? The an- 
swer is, that no formal commission is necessary. The 
elder brother succeeds naturally, as the representative of 
the father, to the administration of the estate ; but, by 
common consent, any of the others may do so. In the 
latter case, a written agreement may be given; but the 
necessity of one is not even here absolute : the genial 
notoriety of the.fact is in all cases sufficient. E. 
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ZILLA OF BELLARI. 

April 22, 1807. 

Nedanapatee Vencapah, v. Rangapah. 

TTbe Plaintiff, an inhabitant of Taudaputtree, states, 
that the Defendant, in the year Durmatty, gave him a 
bond in the name of his elder brother Sernapah, for 
pagodas 1135, due on account of clothes purchased : to 
which the Defendant alleges in answer, that as he did so 
by the direction of his brother, who is living, the latter 
should have been made the Defendant. To this the 
Plaintiff replies, that they are an undivided family, and 
tliat the elder brother not being on the spot, and the 
Defendant having given the bond, though in the name of 
the elder brother, who received the goods, the action is 
properly brought. — Qu. Is it, under these circumstances, 
maintainable against the Defendant ? 

Armccr. 

According to the Sastras, ap}>licable to an undivided 
family, the elder brother being aiivc, though absent, the 
younger is not answerable. 

(Signed) Rang ackaki.oo, Pandit. 

Remarks. 

'riiis opinion appears to proceed on the ground of 
the elder brother being sole manager, and alone per- 
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sonally responsible for debts contracted on the common 
account. This would not, however, exempt the joint 
stock, and younger brother’s share of it, from being an- 
swerable for the debt. The absence of the elder brother, 
independently of the circumstance of the debt having 
been contracted by the younger brothex, in the name of 
the elder, rendered the younger, in this case, even per- 
sonally amenable. — See 1 Dig. text clxxx. and following 
gloss. It would be otherwise, if the debt be taken to 
have been contracted on the separate account of the elder 
brother; in which case, the younger one would not be 
answerable, in consequence of the absence of the eldest, 
until the lapse of twenty years. See Id. text clxxv. 

C. 

Here the letter of the general law is applied, without 
discrimination, to a particular case. Where was the 
estate? Did it remain in the management of the younger 
brother? Whoever is in the management of the joint 
property, is answerable for all claims upon it, be he 
elder, or younger. E. 
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ZILLA OF CHINGLEPUT. 

March 31, 1804. 

Of brothers, constituting an undivided family, how far 
has the elder a power to bind the rest by his bond? 


Answer. 

If an engagement by an elder brother for a debt 
specifies, that it is for himself and his brothers, and it 
appears that he had had the management of the family, 
it is in force against all. 

(Signed) T. Kistn a m a CiiAurAii. 

Remarks. 

Being the managing member of a family partnership, 
the elder brother liad a power to bind Ins partners for a 
debt contracted for the concern ; and Ins brothers will be 
bound by his act, unless they can shew that the debt, 
though purporting otherwise, was contracted for his 
separate interest ; and that the lender was apprized that 
it was so. C. 

Whoever has the management, elder or younger, binds 
by his acts the other parceners. E. 
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ZILLA OF CHINGLEPUT, 

August 6, 1806. 

Venkatakistnyengar, v. Narayeh. 

The Defendant executed a bond, to the Plaintiff’s 
father, for a debt due to him by the father of the Defen- 
dant. At the time of executing it, he, (the Defendant,) his 

if' 

younger uncle Caulapa Reddy, and his elder uncle’s son 
Tremala Reddy, were all living together in the same 
house, undivided : but, three years afterwards, they di- 
vided their property, and have since lived separate. 

Under these circumstances, is the Defendant liable to 
pay the whole amount of the bond, or his proportion only? 

Answer. 

It appearing that the bond, given by the Defendant, for 
a debt due from his father to the father of the Plaintiff, 
was for so much borrowed for the common use, while 
Defendant’s father, his brother Caulapa Reddy, and his 
other brother’s son, Tremala Reddy, were living together 
as an undivided family, and that they afterwards divided, 
and since live separate, the amount of the debt, so secured, 
should be paid in the proportions in which the several 
parties divided the estate ; and, consequently, the Defen- 
dant is answerable for his proportion only. It is so laid 
down in the section entitled Renidana, (title. Debt,) of 
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the second chapter, called tlie Chapter of Causes, in the 
Dherma Sastra, Vijnyaneswara. 

(Signed) T. Kistnama Charv, Pandit. 

Remarks. 

The action seems to have been properly brought against 
the Defendant ; and the Plaintiff should have had judg- 
ment against him : leaving him to recover from his uncle, 
and cousin, their rateable proportions ; the debt having 
been originally contracted for the common concern, mid 
the payment of it not otherwise provided for on the 
partiticm. 

But, if the son had not entered into a new obligation, 
the opinion delivered in this case would be correct : as, 
in such circumstance, the son is answerable only for 
his father’s share of a debt contracted by him, when 
acting for his coheirs. See Jagannatha’s Dig. vol. i. text 
clxxxii. C. 
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ZILLA OF CHINGLEPUT. 

Kistniengar, 

V. 

Sreenyvassyengar and Vurdyengar. 

The Defendants (brothers) divided their estate in 1787, 
as they pretend. It is proved that, in 1793, Vurdyengar 
having drawn the bond on which the action is brought, 
Sreenyvassyengar, the other Defendant, executed it for 
himself and coparceners ; and that part of the money se- 
cured by it was taken up to defray the marriage ceremo- 
nies of Vurdyengar. 

The question is, whether both are answerable in the 
action, or only one, and which ? 

Amiver. 

It appearing that the bond in question was executed 
by Sreenyvassyengar, for himself and coparceners, on 
account of money taken up for Vurdyengar’s marriage, 
both are answerable for it, it not being proved that 
they had previously divided. 

(Signed) T. Kistnama Chariar, Pundit. 

Remarks. 

See Jagannatha’s Digest, vol. i. text clxxxi. The debt 
having been contracted during family partnership, in the 
name of the coparceners, for the common concern, (the 
marriage of a brother being a charge defrayable out of 
the joint stock,) it was no doubt recoverable from both 
brothers. C. 
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ZILLA OF CUDDAPA. 

Latchemenada, v. Visvanada S . 

The Defejidant, and the husband of the Plaintiff being 
brothers, and undivided, and their mother dying, the’ 
Defendant, in the absence of his brother, made a gift of 
land on the occasion of her death, equal to two mcrcalls 
of seeds, to one Annavaraloo Sashumbuttoo ; he, the Defen- 
dant, being at the time in possession of the family pro- 
perty. Quest. Was the gift good as against the absent 
brother, unauthorized by him ? ^ 

Answer. 

Where one brother has the consent of the others for a 
present, a sale, or a mortgage, all will be bound by it. In 
the present case, the gift in question is, as against the ab- 
sent brother, the same as if it had not been made, notwith- 
standing the doctrine, that a mother is to her son as a 
divinity ; the effect of which is, that a gift of a man out 
of his own share, with a view to her salvation, on occasion 
of a sacrifice offered to her, will be a gift on good con- 
sideration : but the Defendant was incapable of making 
such a one out of lands the property of both, without joint 
cpBCUrr^POe. 

(Signed) 


u 
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Remarks, 

See Mit. on Inh. ch. i. sect. i. § 28, 29. The gift 
being made for the spiritual benefit of a mother’s shade, 
and, so far as appears, being not excessive for that pur- 
pose, according to the religious notions of the parties, 
seems to come under the description of indispensable 
duty, for which one brother is competent to make a valid 
gift, without the consent of the other, — rit could not 
therefore be recalled. The action, however, does not 
appear to have been brought for this purpose, the donee 
being no party to the suit ; but for that of charging the 
whole gift against tlie donor's share of property ; in which 
view also the maxim cited from the Mitacshara is ad- 
verse to the PlaintilT’s claim, which goes to disallow this 
disposal of property, as for the common concern. C. 

If the husband of the Plaintiff had, during his lifetime, 
sued the Defendant, he might have recovered ; as the bring- 
ing of the action would have implied that the alienation 
was made without his consent. Oi*, if the Plaintiff had 
proved, not merely that his consent was not given, but 
that he refused it at the time of the alienation, or disap- 
proved the act as soon as he was informed it had taken 
place, their she would have been entitled to recover. But 
the Hindu law will infer tliat all charitable acts performed 
by one parcener, especially one so sacred as that which 
operates toward the “ salvation” of the common mother, 
are performed on account of, and with the consent of the 
rest, the contrary not being shewn ; and, in the present 
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case, the contrary is not shewn ; as it does not appear 
that the then living parcener objected to the gift being 
by his brother, or that he disapproved of it at any subse- 
quent period ; had the alienation been made for any com- 
mon purpose, not charitable, the inference of tl>e laW' 
would have been directly the reverse of what I have 
here stated ; it would have been that the absent parcener 
did not consent, unless the contrary were shewn ; in this 
case it is that, unless the conrary be shewn, he did con- 
sent. The Pandit has not sufficiently considered these 
legal distinctions. E. 

It may be remarked, in addition to tlie above observa- 
tions, that, had the Plaintiff’s husband been a minor at the 
time of the grant in question, it would have been clearly 
good, without his consent, which he would not, during 
minority, have been competent to give. (Mit. on Inh. 
ch. i. sect. i. §28, 29.) It does not appear that he was 
a minor ; but it is stated that he was absent at the time, 
which would be equally material, as connected witli the 
occasion of the grant; being the death of the mother, 
whose ceremonies could not conveniently wait. Minors 
and absentees stand, in many respects, in point of Hindu 
law, on the same footing. T. A. S. 
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ZILLA OF NELLORE. 

By the Pandit. 

A younger brother is answerable for a debt contracted 
by the elder, whether for tlie support of -the family, or lor 
charitable purposes, or on account of their trade ; pro- 
vided the elder be dead, or absent in a distant country. 
But, all living together, the elder is alone answerable. 

Renun-k.s. 

■ A debt contracted by any one brother, living in family 
partnership, for the support of llie family, is binding 
upon all, in every case. But consent, express or implied, 
is requisite, in the case of one contracted in course of 
trade, or for eliaritable purposes. 

The answer, in the present c^se, supposes the elder 
brother to be manager for the family. This might 
exojieratc the person of the younger one, but not the 
property. See 1 Digest, texts clxxx. clxxxi. clxxxii. 
clxxxiii. C. 


“ Alone.” — The person in management of the estate is 
answerable. This is not necessarily the elder brother. 

■E. 
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MADRAS. 

Sudder Dewanny Adawlut. 

A Hindu, being in possession of landed and otlier pro- 
perty, died, leaving two sons, tlic younger a minor of 
thirteen years only, at the death of his father. The 
elder of the two, taking possession of the paternal pro- 
perty, proceeded to borrow successive sums of money, 
amounting, on a settlement of accounts with the lender, 
to a sum for which he gave his note, mortgaging, for the 
payment of it, the family property. The amount exceeds 
his share of that property. The younger brother was 
not privy at the time to the contracting of the debt; nor 
has he ever recognised its validity, so far as Ins interest 
is concerned. Neither does it appear that it was in- 
curred on account of the family. Under these circum- 
stances, is it chargeable, beyond the sliare of tlie elder 
brother, on the paternal property ? 

Answer. 

The Sastree, Vencatasa, certified that, under the cir- 
cumstances stated, the act of the elder brother could not 
prejudice the rights of the younger. 

Remarks. 

Extract from a letter (1813) from Mr. Colebrooke, to 
the then Chief Justice of Madras, upon a suit before 
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the Court, impeaching the transaction abore^^alluded 
to ;(^) and upon which the preceding reference was made 
to the Pandits of the Sudder Dewanny Adawlut. 

On the subject of the question which you had lately 
before you, I entirely agree with you, that a mortgage, 
sale, or gift, by one of several joint owners, without the 
consent of the rest, is invalid for other's shares. In Ben- 
gal law, it is clear, that it is good for his own share ; and 
for that only. In other provinces, it is as clear, that the 
act is invalid, as it concerns others’ shares ; and the only 
doubt, which the subtlety ol‘ Hindu reasoning might 
raise, would be, whether it be maintainable even for his 
own. share, of undivided property. On the two first 
points, then, as stated by you, the law is undoubtedly as 
you have viewed it. On the third point, I take the law 
to be, that the consent of the sharers, express or implied, 
is indispensable to a valid alienation of joint property, 
beyond the share of the actual alienor ; and that an un- 
authorized alienation by one of the sharers is invalid, be- 
yond the alienor’s share, as against the alienee. But con- 
sent is implied, and maybe presumed in manycases, and, 
under a variety of circumstances, especially where the 
management of the joint property, entrusted to the part 
owner, who disposes of it, implies a power of disposal; 
or, whei e he was the only ostensible, or avowed owner ; 
and, generally, when the acts, or even the silence of the 
other sharers, have given him a credit, and the alienee 

V ^ 'i See Notes ol' Cases at Madras, vol. ii. p- 329. ♦ 
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had not notice. I cannot refer you to authority beyond 
the passages to which you have already adverted, for this 
position. I rather consider it to ibe a point of evidence, 
what shall suffice to raise the presumption of consent, or 
acquiescence, than a matter on which the Hindu law has 
pronounced specifically ; and I do not recollect any pas- 
sages more express, than those to which you have re- 
ferred, shewing that the alienation is invalid, as against 
the alienee. The case of Prannatli, v. Calispunker,(*) to 
which you refer, was, I conceive, determined on the 
ground of implied consent; the land being' answerable for 
the revenue, for which the managing owner had engaged, 
on the part of himself and sharers ; besides other pecu- 
liar circumstances in the case. 

' , 

(1) Reports in S udder D, Adawlut, Bengal, previously to 1803, p* 49. 31. 
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ZILLA OF COMBACONUM. 

Feb. 12, 1807. 

Cbandranader Moodeliar, v. Sashier. ' 

Upon examination of the matter in.di.spute between the 
parties, it appears that Raraien, the Defendant’s brother, 
borrowed from the Plaintiff tw'o thousand gold chuck- 
rums ; and that, after his death, Nauna Jyen, another 
brother, let some villages to the Plaintiff, under an 
agreement to credit the rent toward liquidating the debt 
contracted by Ramier, and that, if a balance should re- 
m,ain finally due to the Plaintiff, he, Nauna Jyen, would 
exbpiite a fresh.writing for the amount. Nauna Jyen died 
three years after ; and a balance remaining due, it is re- 
quired to know', whether the Defendant be answerable 
for it, he and his brothers never having divided, though 
they lived separate. 


A)iswer. 

Though there never was any division between the De- 
fendant and his brothers, yet, if the Defendant lived 
alone, unconnected with them, acquiring property inde- 
pendently of the paternal estate, or of aid from them,— 
distinct, not only in his dealings, but in his offerings also 
to their common ancestors, — or, if the debt contracted 
was not for the support of the family, he being connected 
with it, in any of these ca.ses,hc i.s notanswerable to the 
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Plaintiff for the balance, unless he should be in posses- 
sion of assets, belonging to Ramien. 

(Signed) Vernoo, Sastree. 

Rema?'k,s. 

See Yajnyawalcya and Nareda, cited by Jagannatha, 

1 Dig. p. 282. text clxxx. clxxxi. and 3 Dig. text 

ccclxxi. C. 

■ 

The circumstances here stated, and many others, indi- 
cate either division, or relinquishment of joint property, 
but do not constitute absolute proof of it. Notwithstand- 
ing the proof of such circumstances, the judge ought to 
satisfy himself that the separation was such as equitajbly 
to release the Defendant from responsibility for the acts 
of his coparceners. Admitting every circumstance in- 
dicating division, still, if it appeared that one of the par- 
ceners allowed the semblance of an undivided family to 
exist, either by occasionally asserting, or not denying it 
when asserted ; and that a stranger, actuated bj'’ impres- 
sions so received, lent money, or formed contracts with 
the others, a parcener so acting, ■w'onkl be answerable for 
such debts, and must abide by such contracts. This ap- 
plies, however, in strictness to brothers only ; the natural 
connexion between cousins, &c. is not so great, and less, 
therefore, is ‘required to establish their separation. < Per- 
haps sometimes it may be incumbent on the claimant to 
prove their union, which, among brothers, the law infers. 

" E. 
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BOMBAY. 

January 23, 1811. 

Two brothers, possessing a house jointly, the elder 
executes a contract for the sale of it, in the name of him- 
self, and his absent brother; and deposits it with a third 
person, on condition that it is to be delivered to the pur- 
chaser, on its being signed by the younger brother, and 
the purchase-money received. The younger brother ob- 
jecting to sign, the purchaser still insists upon the benefit 
of the contract, as entered into by the elder, and sues ac- 
cordingly. — Is he entitled to it? 

Answer. 

It depends on the age of the younger brother at the 
time. If he was of age, the claim is available only as 
against the share of the elder, who took upon himself to 
enter into the contract without the privity of his brother. 
But if the younger were at the time a minor, the property 
being undivided, the purchaser may enforce his claim to 
the full extent. 

(Signed) Vistno Pandoorunc, Sastree. 

Remarks. 

This opinion seems to be grounded o«^ the Mitac- 
shara on Inh. ch. i. sect. i. § 29; but should be restricted, 
as it there is, to a case of indispensable necessity for the 
common interest. The purchaser must take care, that the 
purpose of the sale be such as will maintain its validity 
under the provisions of the law. C. 
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ZILLA OF CHINGLEPUT. 

. June 18, 1805. 

Upon an application to the Court on the part of Viaki- 
yaragavienjar, son of Vurdienjar, for a division of family 
property belonging in coparcenary to himself and uncles^ 
it appears that the complainant, having taken upon him- 
self to dispose of a village belonging to the property in 
question, has appropriated the proceeds partly in the 
discharge of his fatlier’s debts, the remainder to other 
purposes foreign to the coheirs. 

Answer. 

Upon this statement, Vizayarajaviengar had no right to 
dispose of any part of the joint property, to answer either 
the debt of his father, or any purpose of his own, without 
the consent of his coparceners, no partition having been 
previously made. 

(Signed) Ktstnama Ohahiau, Pandit. 

Remarks. 

See Mit. on Inh, ch. i. sect. i. §30. 32. None can dis- 
pose of joint property (especially immoveables) without 
consent of the sharers. But here the sale appears to have 
been without authority, general or special. In setting it 
a^ide on this ground, equity would require redress to be 
afforded to tlie purchaser, by enforcing a partition of the 
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whole, or a sufficient portion of it, so as to make amends 
to the purchaser out of the vendor’s share. (^) It is pre- 
sumed that the debt, stated to have been discharged, was 
one for which the coheirs were no way answerable ; else 
the case would come within the exception in the Mi- 
tacshara, ch. i. sect. i. § 28. C. 

“ Had no right,” &c. Certainly not. And the sale is 
valid, only so far as the seller's share in the property ex- 
tended. Both the seller and purchaser are punishable 
criminally in this case; for the sale is fraudulent in one ; 
and, subject to the contrary being shewn, the law will 
imply that it is collusive in the other. See the title of 
Aswmmvkrai^ay sale without ownership, in any of the 
books. E. 


(1) Vid. post, p. 
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ZILLA OF CHITTORE. 

The deceased, possessed of property according to the 
accompanying schedule, left at his death two wives, With 
one son by the first, and three sons and two daughters by 
the second. — How, according to Sastra, is the estate to 
be divided ? 


Anstver. 

There is Patni hhaga, and there is a Putra hhaga ; 
and it is a question much disputed in books, which is the 
true rule of division. Patni hhaga is the division ac- 
cording to wives ; Putra hhaga that according to sons. 
With some, as in the Sarasvati Vdasuni, it depends upon 
caste; Basheacaslou being said to have settled it, on com- 
paring all the authorities, that, in tlie Brahmin caste, 
Patni hhaga should prevail, the widows taking equal 
shares with their respective sons ; that, in the Chatrya 
they should have only what their husbands pleased to give 
them ; and that, in the Vaisya, and Soodra castes also, 
Patni hhaga should be the rule, grounded with respect 
to these, on custom. The parties in this ease being 
Soodras, custom governs, not law, excepting so far as 
custom becomes law, in the extent to which it prevails, 
as it does in this case, superseding the Sastras ; and 
the division accordingly must be according to Patni 
hhaga. 

(Signed) Alkgaka Sixcjaiia Chary. 
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Remarks. 

If the custom be as stated, the opinion is right. But 
the general doctrine , is, thatpartitionby allotment to wives, 
instead of their sops, only takes place when the number 
of sons by each wife is equal. See 2 Dig. p. 572. 575. 
texts lix. Ixii. C. 

“A question much disputed in books, which is the true 
rule.” I know not that any authority admits Patni hhaga 
to be the “ true rule.” It is only allowed by some, and 
entirely rejected by others ; this is all the “ dispute” that 
exists about it. 

Supposing (what does not appear) that the customary 
existence of Patni hhaga was proved to obtain in the 
Articular, Cula of Sudras, to which the parties in the 
cause belonged, this opinion is correct ; if not, not. The 
division by Patni hhaga must always be unequal with 
respect to the children of each Venter ; for if there be two 
wives, and one son by either first or second of the two, 
he takes half the estate ; and if there be a dozen by the 
other, they take no more among them. In the present case, 
dividing by Putra hhaga, the three sons would take each 
one-third of the estate, and the mothers and sisters would 
be jointly provided for : if by Patni hhaga, the son of 
the first marriage takes one-half, and provides for his own 
mother only, those of the second take one-half also, and 
provide jointly for their mother and sisters. If the order 
had happened to have been reversed, and the single son 
been of the second marriage, he, though the younger 
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brother of the four, would still have got half of the whole 
estate. These are the different effects of the two modes 
of division, whicjj I have taken this opportunity of ex- 
plaining ; an explanation which, I think, clearly shews 
that no judge should allow of the divisi^ by Patni bhaga^ 
if* he can avoid it. ’ E. ; 
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ZILLA OF CHINGLEI^UT. 

I* Jan. 29, 1807. 

The parties are of the Soodra caste, and the deceased 
having died leaving two widows, with one son by one, 
and three, with two daughters, by the other;— How is the 
estate he has left to be divided ? 

Answer. 

Any bona fide gift by the deceased in his lifetime, the 
jewels given to the girls, those worn by the wives, to- 
gether with their clothes, the jewels worn by the sons, 
or their wives, being equal in value, and if not equal, 
enough being set apart to render them so ; deducting all 
this, with as much as may be sufficient to provide for the 
weddings of the unmarried brothers and sisters, the re- 
main'der should be divided equally among tlie mothers 
and sons. It is true, that some, among the Sudras, first 
divide according to the number of widows, or mothers, 
and then subdivide the respective shares among the sons 
of each. A rule to this effect is laid down in the Saras- 
vati Vilasa, sect. Dayabhaga ; but not being founded 
on the Sastras, it is not to be followed. 

Remarhs. 

With respect to the deductions to be previously naade,; 
see Mitaesh. on Inh. ch. i. sect. iv. 16. Dayabhag%s 
ch. vi, sect. ii. p. 127. and Jagannatha, book v. under 
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ccclxii. and cccclxxiv. With respect to the rule of di- 
vision alluded to, considering the difference of opinion 
which appears to prevail, it would seem not to be a well 
established usage, to divide the property among wives, 
instead of sons. C. 

The division of heritable property among the whole 
offspring, and not among the widows, (for example, if 
there are seven children and three -widows, the division of 
the estate into seven shares, one for each child, instead of 
into three ; i. e. one for each widow and her respective 
children), is the law of the Sastras ; the contrary, how- 
ever, is established in practice in many parts of these 
territories, as fully as is Gavd-kind in Kent; and is 
therefore properly admitted as legal, in the Saraswati 
Vilasa. E. 

Note. The question involved in this doubt is as be- 
tween Putna Bauguni, and Putra Baugum. The former 
is, where the division refers to tlie mothers, and is per 
stirpes; the latter, where it is per capita, directly among 
the sons. And it seems to be vexata qucestio. Some, where 
there are several widows, contend for the right of each 
mother to share equally with her sons ; but these are but 
few. Whatever be the rule, as it regards the sons, the 
widow, or widows, are to be provided for out of what has 
been left by the deceased, in the shape of maintenance. 

The custom alluded to by the Pandit, is certainly con- 
trary to the general law; as to its local prevalence, I of 
course cannot speak. In this case, the sons are the heirs 
of their father’s estate ; out of which they are bound to 
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provide for his widows, and the marriage of their sisters. 
In the Mitacshara, it is held that each widow should 
receive as maintenance a son’s share; and that each un- 
married daughter is entitled to a quarter of what her 
allotment would be were she male. According to this 
doctrine, supposing the two daughters unmarried, I 
imagine the estate would be divided into thirty -two parts, 
of which each son would take five, ^ each widow as 
maintenance five, and each daughter ofie. S. 
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MADRAS. 

Sudder Adawlut. 

Aug. 9. 1808. 

A Hindu, possessed of landed and other property, dies, 
having had two wives, by one of whom he leaves two 
sons, by the othw only one. The sons disagreeing as to 
the division of the paternal property, it is required to 
know how it is to be made. 


Amwer. 

In Jagannatha, (division of inheritable property,) it is 
directed that tlie estate, real and personal, left by the fa- 
ther, should be equally divided among all his sons. 

(Si gned ) V e N c a t a s a , Sastree. 


Remarks. 

See Digest, vol. iii. p. 74. book v. 52. C. 

This is the law ; but, in many" parts of the Southern 
countries, the custom of dividing the property in 
equal shares to the venter, and afterwards equally be- 
tween the sons of the several venters is so strongly esta- 
blished, that it must be allowed to supersede the general 
law. E- 

Vitl. p. 412* 
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CHITTOOR PROVINCIAL COURT. 

March 18, 1811. 

The deceased, a member of an undivided family, died, 
leaving three brothers undivided, and a son of about eight 
years, under eharge of one of his uncles. The son, having 
come of age, calls upon his guardian uncle to account for 
his father’s share of the property, which the uncle refuses 
to do, alleging that he (his nephew) is entitled only to 
share in common with his uncles and cousins. The estate 
remains undivided. What is the law ? 

Answer. 

If the brothers of the deceased, and other kinsmen who 
are entitled to share the common property, have lived to- 
gether in one house, dressing victuals together, and per- 
forming religious rites and duties in common, and eventu- 
ally augmenting their means, whether by their joint in- 
dustry, or by employment of the family stock, — in such 
case, after first discharging any debts that may be owing, 
what remains of the property of every description, viz. the 
live stock, precious metals, houses, lands, &c. is divisible 
equally. Brothers’ sons take respectively their father’s 
shares. The claimant is entitled to the share that would 
have belonged to his father. 


(Signed) 
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Remarks. 

The right of the nephew, to receive his fatlier’s share 
from his uncle, is explicitly declared in a passage of Catya- 
yana; (cited in 3 Dig. p. 7. textlxxix.) and the power of 
any one of the coheirs to exact partition of the joint pro- 
perty may be gathered from the Mitacshara, and is dis- 
tinctly aflSrmed by Jimuta Vahana, ch. iii. sect. i. § 16. 

C. 
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ZILLA OF DARAPOORAM. 

Dec. 22, 1807. 

Coopanyengar and Romanyengar, 

V. 

Appanyengar and Terumalyengar. 

The parties are brotliers ; of wliom the Defendants are 
the two elder. Of the Plaintiffs, one is eighteen, the 
other only fifteen years of age. Their mother is living. 
The suit is for a partition. — Is it competent? 

Answer. 

Where any of the coheirs are at the time infants, their 
elder brother should maintain them, till they come of age, 
when they may demand their shares. The Plaintiff in 
the present case, who is only fifteen, cannot support a 
complaint against his elder brother, 

(Signed) Sankara, Sastrec. 


Remarks. 

The sovereign, or his representative, as guardian of 
the minor, is competent to authorize a partition ; — -and an 
application to him, for his authority for the purpose, might 
constitute a suit. Nothing has been found in the law to 
prohibit the demand of a partition for the benefit of a 
minor. — 3 Dig. p; 544. text ccccliii. 2. C. 
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ZILLA OF SALEM. 

April 14, 1808. 

Moota Butten, 

V. 

Linga B — , Kistnan, Vencatachellum, and Coopen. 

The Plaintiff and Defendants being cousins, the formei 
brought his suit for his share of the common property, 
descended and acquired : alleging that they had all lived 
together in one house as a united family till 1806, when, 
upon disputes arising among them, he had been turned 
out. On reference of the evidence in the cause to the 
Pandit of the Court, lie reported as follows : 

Report of the Pandit. 

Upon consideration of the complaint of the Plaintiff, 
stating that his deceased father, and the father of the De- 
fendants, were brothers ; that he and tlie Defendants lived 
together till the 12th oi Andif of the year Atchln, (1806.) 
in one house, as one common family; — that, subsequently, 
disputes arising between him and the Defendants, they 
turned him out of the house, and that they are account- 
able to him for his fifth share of the patrimonial estate, 
and of their own acquirements in addition; as well as 
of a house consisting of five compartments; also of the 
answer of Linga Butten, the first-named Defendant, (the 
others having admitted the claim,) alleging that the estate 
was formerly divided on the 23d of the month of Atmp 
of the year Yisvanusoo, (1785,) in presence of their rela- 
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tions, by releases, putting an end to all future disputes and 
claims: — that afterwards, in theyeariVi7/(fl!,(1796,) a dispute 
arising again, it was again settled ; together with the de- 
clarations of some of the witnesses of either party, stating 
that it was true that formerly (the chests, bonds, and ac- 
counts excepted) the rest of the estate had been divided 
in five shares; — and of others, that when the division took 
place, the Plaintiff, being then an infant, his share was 
taken possession of, one half by Linga Butten, and the 
other by the other Defendants ; adverting likewise to 
the release and documents delivered in by Linga Butten, 
in proof of the division: — It not appearing that the 
Plaintiff ever recognised the release relied upon by the 
Defendant Linga Butten, and there being no evidence 
that he has in fact ever received his share ; added to 
which, two of his cousins (Defendants) admit his claim ; 
according to Menu, Vijnyaneswara, &c. (Hindu Sastras,) 
the Defendants ought now to proceed to a division of the 
property in their possession, and give the Plaintiff his 
share, according to his claim. 

(Signed) 

Remarks. 

It does not appear that the original partition would 
have been void, if the due allotment for the minor had 
been securely set apart, with the approbation of his guar- 
dian, or of the representative of the sovereign. In the 
case, as set forth, the share stated to have been set apart 
for the minor, in the hands of the Defendants, was never 
delivered to him by them; nor had the partition been 
ratified for him by his guardian. C. 
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ZILLA OF BELLARI. 

January 25, 1808. 

The parties, in this case, form an undivided family; of 
whom one, being the conicopily of a village, receives the , 
Mara Vurtanah, Bazar Vurtanah, and other dues.-— Is 
he accountable for them to his coparceners, notwithstand- 
ing he alone discharges the whole duty? 

Answer. 

It being declared that brothers undivided must, without 
reservation, equally share all the cattle and household 
goods left by their father, and the Mara Vurlanah being 
considered the same as household property ; it follows 
that the perquisites in question are divisible. 

(Signed) Runo acuarv, Pandil. 

Remarks. 

If the office be hereditary in the family, the dues or 
profits appertaining to it must be subject to be shared. 
But in such case it classes with immoveables; and coro- 
dies, and the dues belonging to it, camiot be reckoned 
household property. C. 

I doubt whether the Mara Vurtanahyke. perquisites of 
office, granted for the performance of specific duties, can 
be “ accounted the same as hou.sehold property.” On 
the contrary, it appears to me, that they cannot so be ac- , 
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counted. For what is the real nature of them ? Are they 
not given for the subsistehce of the officer, enabling him 
to apply his whole time and attention to the accounts of 
the village ; and would not the division of them among a 
number, for whose maintenance they cannot adequately 
provide, destroy their object? Again, does not the law 
that regards the grant of a corody apply to these and si- 
milar perquisites? and has not the grantor, or he who 
pays, a right to see that they are appropriated according 
to the original intention under which they are granted ? 
I have no doubt but it applies, and that similar official 
perquisites, though certainly heritable, are not divisible ; 
nor ought they to descend by primogeniture. The most 
capable of the direct, or in their default, of the collateral 
descendants of the first grantee, should be selected for tlie 
performance of the duties of the office, who should enjoy 
the whole perquisites. E. 


Vid. post, p. 300« 
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ZILLA OF CHINGLEPUT. 

Jan. 24, 1804. 

There being several brothers, constituting an undivided 
family, Government, in consideration of the personal ser- 
vices of one of them in particular, granted him a village 
in Sotrii/am,Q) to be held by him and his posterity, with a 
restriction not to sell, alien, or otherwise dispose of it. 
The grantee being dead, leaving sons and daughters, a 
dispute concerning it has arisen between the eldest son 
and his uncles ; and the question is, to whom it now be- 
longs, wliether to the lineal representatives of the de- 
ceased exclusively, or to them only in common with 
their uncles? 

Atiswcr. 

The first and otlier sons are to enjoy the property in 
question equally, defraying, out of wJiat they have, the 
necessary expenses of the family, and getting the daugh- 
ters married. Property acquired by the deceased and his 
brothers, through their joint industry, or the use of their 
patrimony, which was in common, the latter are interested 
in, together with the sons of the deceased. For his se- 
parate acquisitions, they vest exclusively in his de- 
scendants. 

(Signed) T. Kistnamach akee, Pandit. 

(X) From Smriyas, loaniod teachtirs of the Vctlas, 2 Pig. 290 ; — to whom, 
being Brahmins, belonged, not only the priesthood, but the office of judge 
also*, (as with us formerly, clericm^ 7nsi cauaidicui, ;) and to whom, 

on these accounts, such grants were usually xnadc. Set* vol. i. of this 
w'orh, p. .908. • 
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Remarks. 

See Mitacshara, ch. i. sect. iv. 10. 31. C. 

A Srotriyum, granted for public services, is an honour- 
able reward to the individual, and an inducement to 
others to act as he has doiie. The honour and induce- 
ment are both lost, by its becoming the same as ancestral 
property, and being subject to endless division.Q 

Of divisible property the daughters would be entitled 
to a share, on division taking place before their marriage ; 
but it does not appear that they can demand a division. 

E. 

The brother of the deceased Shotriumdar can have no 
claim upon any grounds. It was not ancestral property, 
but given by the Government as a reward for services 
to the individual. The Government never would have 
granted it, if they had thought an idle brother could have 
claimed a share. T.(*) 

I am inclined to concur in the general accuracy of the 
Pandit's opinion ; nor can I find any thing inconsistent 
with the grant, that the estate should be enjoyed by the 
heirs of the grantee, according to their legal interests. 
Any practical inconvenience, which in the course of time 


( 1) It would seem from this to h.arc been Mr. Kllis’s opinion, that the grant, 
on the death of the grantee, should enure, not to his heirs generally, but 
to a select ono. according to the notion expressed by him, in his remark on 
the preceding Appendix, ante, p. 298 upon which see Mr. Sutheiland’s, 
next page. 

(2) William Thackeray, Esq. deceased, late Member of Council at Madras. 
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might be experienced, would be ascribable, not to the 
law, but to the want of explicitness in the grant. In the 
present case, the estate having been acquired by the ex- 
clusive exertions of the grantee, his brothers have clearly 
no right to participate in it. As to the interest of the un- 
married daughters, doubt certainly presents itself. I can- 
not but regard, as more correct, more consistent with the 
genius of the Hindu law, the opinions of those writers, 
who merely admit the right of unmarried daughters, to 
receive from their deceased father’s estate, what may be 
sufficient to provide for their marriage. Texts, however, 
of Menu, and Yajnyawalcya arc adduced, which mention 
the fourth part of a brother’s share as the unmarried 
sister’s allotment; and Vijnyaneswara, in the Mitaeshara, 
denies that the mention of a quarter of a share can be 
construed as used indefinitely, and as merely intending, 
that a sufficiency to provide for the daughter’s marriage 
should be given. This author accordingly contends, that 
after the decease of the father, the unmarried daughter 
participates in the inheritance, receiving one-fourth of 
what would be her share, were she male. S. 
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ZILLA OF CHINGLEPUT. 

Dec. 17, 1803, 

The Plaintiff complains that the Defendants have 
usurped his turn of Teertam and Prasadmn,Q) in the 
temple of Vardaraja Swamy. It appears that the grand- 
father of the Plaintiff was one Sachen; and that the 
grandfather of one of the Defendants, and the great 
grandfather of the other two, were brotlier and uncle to 
Sachen. It further appears, from written evidence, proved 
by the Teertacarars ('") of the Pagoda, that the Plaintiff 
has been in the profession and enjoyment of the right. — 
Is his action maintainable ? 


Answer. 

It appearing that the Plaintiff’ and Defendants are 
cousins, not exceeding four degrees of descent, and that 
the Plaintiff has been in possession of the riglit he claims, 
he is entitled to it ; but it should be enjoyed by him, with 
reference to the proportions of the respective ancestors of 
the parties. 

(Signed) Themaly Kistnamachary. 


Remarks. 

The hereditary privileges of the family', with the in- 
come arising from them, are divisible among heirs, like 


(1) Teertam, holy water; either of some sacred spring, or a mixture of 

liquids, in which the sacred images have been washed. Vrasadum, holy 
food, prepared in the Pagoda, for the consumption alone of holy men. 

(2) Teertacarar, holy men , entitled to partake of Trasdauf7i. 
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other patrimony, under the general rules of inheritance. 
At most of the religious establishments of the Hindus, and 
at their great temples, the various offices, attached to them 
are considered as hereditary, together with the perquisites 
belonging to them. C, 
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CHITTOOR PROVINCIAL COURT. 

August 2, 1811. 

Upon a question as to the division of the jewels of the 
family, on a partition being about to take place; — it 
being stated that some of the individuals were in posses- 
sion of a larger quantity than the rest, the Pandit, on re- 
ference to him, reported as follows : 

As to the jewels, each female is entitled to retain what- 
ever she was in the habit of wearing in her husband’s 
time, or were given to her by way of dowry, ( Strulhana,) 
whether by parents, brothers, uncles, or husband. Be- 
yond these, i. e. with respect to what may have been made 
up out of the family stock, held in common, if there be no 
great difference among them in point of value, no account 
ought to be taken of the surplus. On the other hand, if 
the difference be considerable, i. c. if the value of the sur- 
plus jewels, possessed by some one or more of the women, 
greatly exceed those possessed by the rest, the whole ex- 
cess should be divided. 

(Signed) 

Remarks. 

Mit. on Inb. ch. i. sect. iv. § 19. and eh. ii. sect. xi. 
Also Jagannatha, 3 Dig. under texts ccclxii. cccclxxiv. 

C. 
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ZTLLA OF CHmOLEPlTT 

March 7, 1807. 

Vurdyengar, v. Alagasingyengar. 

The parties, uncle and nephew, lived together in the 
saine house as one family up to a certain time ; when they 
separated, but without dividing. A division being now 
called for, the question is, whether it should embrace their 
subsequent gains ? 


Afiswer. 

No division having as yet taken place, whatever has 
been acquired by the parties since they continued living 
together, is to be considered a.s a part of the common 
stock ; and the division must be of all belonging to them 
at the time of dividing, 

(Signed) KisTNAftf a Chariar. 

Remarks. 

The common stock, however improved and augmented, 
is to be equally divided; but, if separate acquisitions 
have been made, to which the patrimony was instru- 
mental, the acquirer is rewarded with a double share. 
Separate gains of specified sorts, to effect which the pa- 
^ trimony was not used, would belong exclusively to the 
acquirer. Mitaeshara, ch. i. sect. iv. § vi. 29. 31. In 
the present case, it is presumed there were no such ac- 
quisitions. C. 
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MADRAS. 

Suddef Dewannjr Adai^t. 

In an undivided Hindu farnily, by wbat meahiS iiari 
one of the members acquire separate property, to the ek- 
clnslbn' of his coparceners ? 

Answer. 

He may do so, by carrying on cultivation, or by folloiv- 
ing any other pursuit, without using for the purpose the 
family estate. Property, so acquired, though by a mem- 
ber of an undivided family, belongs exclusively to the ac- 
quirer, — otherwise, if the paternal estate have been em- 
ployed in the acquisition. 

(Signed) 

Remarks. 

See Mitaesh, on Inh. ch. i. sect. iv. § 6. 10. 29. 

C. 

The answer leaves in the dark that which is most ma- 
terial to be known, — namely, what is the use of the pa- 
ternal e,state here intended by the law. With respect to 
the mere bodily labours of agriculture, they certainly may 
be carried on without such use, direct or implied. Many 
other occupations cannot be carried on, without at least 
an implied use. There exists considerable controversy 
on the point in the books; and many minute distinctions 
and limitations are made as to what is use, and not use ; 
so that it appears to me to be one of the many points left 
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to the equity of the judge. Three rules are, I think, suf- 
ficient for his guidance. First, all property, inherited or 
acquired, is divisible^ Secondly, the acquirer is entitled 
to an additional share of the property acquired. Thirdly, 
the judge must determine, on an equitable consideration 
of the circumstances of the case, whether the acquisitions 
of any of the individual parceners have been made 
without such use of the family property, as in law would 
render them divisible. E. 


Y 2 



3©8- A I* p EN Drx‘ to 


ZlLLA dF SALEM? 

May 17, 1808. 

■ Seeiiewasa Chitty, v. Cplletta Chitty. 

The Plaintiff states, that he and the Defendant beii% 
brothers, and their fatlier dying about four years ^o, 
they lived together, till a dispute arising between theuXi 
and the Plaintiff in consequence demanding a partition^ 
the Defendant, his elder brother, turned him out of the 
nouse. The petition of complaint states the patrimonial 
property, with the additions made to it since the death of 
the father, (consisting of ready money, fine gold, silver, 
house, &c.) as amounting to sixteen hundred pagodas ; 
of which the Plaintiff demands a moiety, as his share. 

The Defendant, denying the alleged amount of the pro- 
perty, says, that their father died indebted six hundred pa- 
godas a great many years ago, leaving him at the time 
only six years of age, and his brother, the Plaintiff, only 
three; that he, tlie Defendant, begging about, and getting 
his meals at different houses, acquired learning, and a 
knowledge of business, and, having thereby gained some 
money, discharged his father's debt, married, was at the 
expense of his brother’s marriage, and, in 1794, presented 
the latter with ten pagodas to set him up ; that he, the De- 
fendant, singly provided the necessary disbursemenl4‘and 
performed the ceremonies at the death of their mbfhef; 
and that, from any acquisition made by the Plaintiff, hre 
never had received a single cash. 
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It appears that the house referred to, having descended 
from the father, and being out of repair, was repaired by 
the Defendant; and that the quarrel alluded to originated 
with the Plaintiff; and the Defendant having upon the 
whole substantiated his case, while the Plaintiff has 
proved nothing, you are to say, to what extent the claim 
of the latter is to be maintained: 

The Pandit, recapitulating tlie particulars, and com- 
menting upon the respective allegations of the parties, as 
they stood supported, or otherwise, by evidence, gave it 
as his opinion, that the Plaintiff, instead of cordially ad- 
hering to his elder brother, who had supported him like 
a father, having quarrelled with, and thought proper to 
desert him, — and, with the exception of the house, it not 
appearing that there had existed any patrimony as the 
foundation and means of the Defendant’s gains, or that he 
had everreeeived any thing from the Plaintiff, — the house 
and shop having been the property of the father, should 
be equally divided between them. That, beyond this, 
should the Defendant, out of brotherly affection, be dis- 
posed to give the Plaintiff any thing, it might be well ; 
but that he had no right to insist on a partition, to the ex- 
tent claimed. 

(Signed) SiN(5AKA Chahiar. 

, Remarks. . 

: opinion, here delivered, is conformable with 

Viji^yaneswara’s doctrine. See Mitaesh. on Inh. ch. i. 

.seebiy.^ 10. C. 
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Under the circumstances of the case, as stated hy the 
Judge to have been made out on the part of the Defen- 
dant, this opinion appears to be correct. , The acqui- 
sitions of the elder brother were not in fact made by the 
use of the family property. The law will imply that tliey 
are so made; but when the contrary is shewn> they are 
not divisible. Had the Defendant been educated by the 
lather, the case would have been different, for it must 
have been at the expence of the family, had it been so; 
and, in that case, the acquisitions would by consequ^yqe 
have been family property. ,E. 

Qu. the position in Italics. T. A. S. 
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idHITltyOR, PROVlNCfAL COURT: 

May 29, 1810. 

Tq the Pandit, Allega Singara Chariar. 

■ ¥:0U are b^ to take the following case into 

yoni- consideration, and return your opinion, whether the 
three villages in dispute are to be considered as of the 
particular acquirement, and under what circumstances, of 
Babu Rajah, or as included in the patrimony. 

The Case. 

Calyana Rajah and Babu Rajah, represented respec- 
tively by the appellant and respondent, were descended 
from Rama Rajah, who, in his lifetime, was proprietor of 
two of the villages in dispute, namely, Fuodupakuni, and 
Chatum Coopang, possessing also tlie right of Caavel in 
the districts^of Covelong, About the time of his death, 
which is many years ago, one Virama Rajah, having joined 
the French during an engagement, took possession of 
these two villages, together witli the privileges belonging 
to them. Calyana Rajah, and Babu Rajah having thus lost 
their patrimonial estate, they, in consequence, separated, 
and from that time till the death of Babu Rajalg (being 
a period of eighty years,) there ceased to be any inter- 
course between their respective descendants. Subse- 
quent to the death of Calyana Rajah, thus separated, Babu 
Rajah having procured assistance from the Company, 
during Mr. Pigot’s government, subdued Virama Rajah, 
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and ^eoreced posBession o£ the t^d?nrilkge^ )i)4dc^n^^ 
beiiettifoanieBi^rTtBhea from^^^ w llie 

&AA (Httfaporum^ he obtained as^ 
rent^jduiii^ the collectorship of Mr. Placev^^ ; 
ciTcutestanoes, a share in them is now claimediby'lhe 
<leaeendant and representative of Galysfea Eajah!. 


Anmer. 

• t' lfj during the time that Calyana Rajah and Babu Rajah 
w^re in possession of their patrimonial estate; it was 
Seized by their enemy Virama Rajah, and subseqtiehtly 
recovered by Babu Rajah, withouf aid from the patrimonyj 
he and Calyana having antecedently separated, the ge- 
neral concldsion would be, that it is Babu Rajah’s, as of his 
particular acquirement. But, to be certain, it is neces- 
sary to know whether their separation took place with 
the intervention of relations and witnesses, with deeds of 
division,' and further, whether the recovery subsequent 
by Babu Rajah was with the privity and ac(|iiiescence of 
the sons and grandsons of Calyana Rajah, or otherwise, 
and how. The acquiescence alluded to means a writing, 
purporting, “You will subdue back our patrimonial prb- 
perty, which was seized and possessed by a stranger; 
and enjoy it yourself. I shall expect no part Of it.” 
It; is further necessary to know, with reference to a pas- 
sage of Vyasa, (*) whether, in the re-conquest 'Of the pft^ 
perty in question, money, carriages, arms, or other 
thmgS: belonging to the patrimony were used, andln '^at, 

, , (V)Citedby Jim«tuV^ana,cli. , 
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if #ijjr whetihier the lecoveiy 

chwltedf itl Ifj upoa examinatioQv it appears 
Rajah acted on oceasioQ mthout the warrant or ees^n 
fi^oni the original coparceners, or tifeeir representativis, 
nntw;ithstanding his merit, and continued enjc^TSSent for; a 
length of time, the property is still liable to divisionv 
more especially if obtained by means common to him 
and them ; one-fourth being previously deducted, as his 
remuneration for the recovery. With respect to the vil- 
lage obtained during the collectorship of Mr. Place, the 
ri^ht to it, whether it is to be considered as sole, or joint, 
depends upon its having been actjuired, or not, by the 
employment of the patrimonial property. 

(Signed) 

Allega Sixgaua Chakiab, Pandit, 
lienutrks. 

The “ acquiescence,” spoken of by the Pandit, is re- 
quired under the restriction stated in the Mitacsharfi, 
commenting on a passage of Yajnyawalcya. See Mit. 
on Inh. ch. i. sect. iv. § 2. Where no division has taken 
place, i. e. if the brethren were not separated in their in- 
terests and concerns, the patrimony which is recovered, 
is recovered to the use of all the heirs, allowing, however, 
a fourth, as remuneration to him who recovered it. See 
Sanckyi^ cited in the Mitacsh. ch. i. sect. iv. § 3. C. 

; , -This is an excellent and very correct opinion of AHc 
ga Singaras ; but it may be convenient to explain the ge- 
neral law upon which it turns. If, at the time an estate • 
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^4iiEidied,''aity payt of assets wkM* 

e«e«?8feape they may existj be »ot foftbcotoiitg^ tio m to 
enaUe aai actoal division of them to be * mndepeiti^vit^ 
parcenea'S’must come to some mutual agfeemetttMro^Sitd? 
iiigitbem> prospectively to their recovery, csr the r%ht- to 
suchi property will continU# to rest in them jOindy,’ their 
Iteirs and representatives, in the same manner mi if no di^ 
vision had ever taken place. Hence the Pandit propeply 
says, “ it is necessary to know whether the separation 
“ took place with the intervention of relations and wit- 
“ nesses, with deeds of division,” &c. It is necessary to 
know in fact the exact terms and agreements, under which 
Calyana and Babu Rajah separated; for, in this case, it is 
not sufficient to prove the mere fact of separation; it must 
be seen, whether any specification was made at the time, 
respecting the villages removed by the act of Virama 
Rajah, from the possibility of actual division. If it were 
said at the time, “ whoever recovers the family property, 
“ let him keep it,” the question is at rest. If it was not 
so said, then Babu Rajah must be taken to have been act- 
ing for the joint interest, in the recovery he effected ; the 
property so recovered, notwithstanding the division, re- 
mained joint property, being a portion of the assets that 
was never divided. In this view, he cannot be allowed 
to appropriate it to his own use ; the villages retain their 
original character of joint family property, and are divi- 
sible among the surviving representatives of Rama Rajah, 
the common ancestor. As to the right of the represen- 
tatives of Calyana Rajah, to cede their claim to Babu 
Rajah, if they chose to do so; that of Babu Rajah (by the 



siupcie Applies .to the actual aoquirer ^i ^opei^y) 

to an addiliioii to his share, under certain circua^stanees; 

Ms sole right to the thiM village, obtained alter? 
paration from his brother j — ithese require but one remarjb; 
it is, that, if it can be shewn that he ra:overed the funtljr 
property first, and used it to acquire the third village^; 
this also becomes divisible, reserving to Babu Rajah|Ms 
claim to a superior share. E. v 



APjP?EKJ>IXt*0 


SI@ 


ZILLA OF BELLARt 
December 22, 1807. 

Toramee Reddy and Chenehop Reddy, 

V. 

Narasimma Reddy and Bandy Reddy. 

The parties, of theSudra caste, are four brothers, cpra- 
prising an undivided family, desirous of dividing. They 
have a mother living, and a sister; the latter married, 
and provided for. Proprietors of a village, the eldest 
managed the domestic alfairs; the second those of the 
village, improving and augmenting the property. How 
is it to be divided ? 

Answer. 

The sons should give a share to the mother ; and a 
twentieth part should be deducted for him who has had 
the most to do with the ceremonies, and has added to 
the property. The remainder should be equally di- 
vided among them. The mother’s share will descend to 
the daughter. 

(Signed) 

RANGAenARy., > 

Remarks. ,, 

, The practice of allotting a twentieth part h) an 
brother, besides his share, is obsolete; as is declarifdi, in 



clear; explicit terms in the Mitacshara, eh; i. :sect. iii. 

§ 4. And it is affirmed, that, if the common stock be 
improved by one of the joint sharers, an equal partition 
nevertheless takes place* Ibid. sect. iv. § 31. If one 
of'them, however, had made any separate acquisition, 
his proper remuneration would be a double share of 
that particular acquisition; not a twentieth part of the 
whole* 

The allotment of a share to the moiTOr, at a partition 
among brothers, is directed by the Mitcshara, ch. i. 
sect. vii. ^ 2. The subject is more fully treated in the 
Ghandrica, where it is shewn that her allotment, includ- 
ing what she already possesses, as separate property, is 
to be made equal to a brother’s share. But the Smriti 
Ghandrica, on one hand, and the Mitacshara and Mad- 
hava Acharya on the other, ditfer on the question, whether 
it be an absolute assignment of a share, or merely a 
setting apart of a portion for her maintenance. See 
Mitac.sh. on Inh. ch. ii. .sect. i. §32. 

Daughters succeed to their mother’s property, after 
payment of her debts. Mitacsh. on Inh. ch. i. sect. iii. 
§9. C. 

The allowance of an addition to the active repre- 
sentative of the family, and the descent of the mother’s 
share on the daughter, rest on authority; they are doubt- 
ful, however, the latter especially, as the daughter is 
married. This, however, has nothing to do with the 
^e^ient csise. With respect to the divi.sion among the 
'brdtheris, the better mode is, first, to divide the property. 
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descended from the ancestors into equal shares ; secondly, 
to divide what has been acquired by the possessors into 
unequal ones, giving a latter share to the acquirer; 
leaving the proportion to the common consent of the 
coparceners ; or, in case of dispute, to the equitable dis- 
cretion of the Judge ; the law, though it mentions a 
specific proportion, intending it as an example, not as a 
precept. The Pandits in general do not understmid 
tl^si- E. 

The best authorities regard the old law, respecting an 
unequal division amongst sons, as not applicable to the 
present age. S. 
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ZIELA OF CHlNGE£:PUt 

May 5, 1809. 

Pwo iiro tilers in tlie CanaraChitty caste lived together^, 
as one family, possessed of several houses, lands, stock in 
trade, and outstanding balances. The ,younger, appre;- 
henSive that the elder was wasting the property, and 
thinking that, if he did not divide on the proposal of. the 
elder, he might be a sufferer, a division took place, and 
he received his share. — Is a division, under such circum- 
stances, valid? 

Answer. 

As the brother.s appear to have divided freely, the 
division is good. 

According to various passages in different authorities, 
treating of the division of property, there appear to be 
three distinct modes. 1. That of Pracasa Vchhaga, 
or public division, where it is made in the presence of 
the relations of the parties. 2. llahasya Vcbhaga, or 
private division, where a few only are present, as media- 
tors. 3. The Anyanya VebliagUy where it is by the 
mutual consent of the parties, not made known to any 
other. 

(Signed) Allf.ga Singaua Chari a r. 

Pandit of the Provincial Court. 
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Remarks. 

This opinion is correct. The difference between the 
second and third modes is, that, at the Anyanya Vebhagay 
(literally, division without a stranger,) none but the 
parceners are present when the estate is divided f and 
that, at the Rahasya Vebhagat (private .divisien,) aifew 
hrieiids and mediators only are present, and dte ciren^ 
jglauce is not generally published to the world. £. 





ZILLA OF VIZAGAPATAM 
" April SO, 1808. 

their concenie '% 

their? lifetime separately , in different villages, for betvi^i^ 
ihirty and forty years. No releases appear among thdiii, 
nor is there any written proof that they ever divided. — 
Are they to be considered as having divided; or, is it 
competent for their respective representatives, or any of 
themj now to call for a division ? 

2. Supposing them to have left only one son, with 
widows, to whom does their property belong? 


Answer. 

If there be suitable evidence, or visible marks appli- 
cable to a divided estate, it is not necessary tliat there 
should be a deed of division in writing, ff sons, grand- 
sons, or kinsmen have lived long separate, carrying on 
traffic, and other worldly concerns, without aid from the 
common stock, performing also religious ceremonies 
separately, there will be no ground for a division of such 
existing separate estates. 

Of the property in question, any that remained un- 
divided vests in the surviving son, to the exclusion ol 
the widows. 

(Signed) D. NAnRAVANA, Saslraloo. 
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The answ^ to the first question is correct. Mit. on 
Inh. ch. ii. sect, 12. ch. i. sect. 9.' 

On the second question, a difiei^eiice of opinion exists, 
whether an undivided residue shall be subject to inl^ of 
sudceif^ion relative to separated, or unseparated birethreUi.? 
Authorities are cited on both sides ; but the (^ihloH’ 
Sere given seems the best. C. ‘n 
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ZILLA OF VERDACHELLUM. 

February ii7, 1807. 

, Mpoto^samy , v. Pacbia^HUa. 

' W younger brothers d[ivi4e tb« 

estfttcijfiW' ^hose presence, according to Sastra, should it 
be done? How many mediators ought there to be pr#: 
senl^ And what is the proper purport of the instrument’ 
of discharge? 


Answer. 

1. When a partition is to take place, the parties may, 
by consent, make it privately among themselves; or 
otherwise by the intervention of relations or neighbours; 
of whom the number may be seven, five, or three. 

2. As to the form and contents of the instrument, it 
should recite the nature of the property, according as it is 
descended or acquired ; and, in the latter case, the parti- 
culars of its acquisition should be stated. The respective 
sharers should be mentioned, and the articles allotted to 
each, specified. The name of the person to whom the in- 
strument is given should come first. Then that of him by 
whom it is drawn, describing his father. The like de- 
scription should accompany the signature of the parties, 
and the attestation of the witnesses. The year, month, 
and day, must appear. Thus should writings be reci- 
procally interchanged. 

(Signed) Sreenevasa Chaheoo, Pandit. 


i 2 



Al‘FE?n>lX TO 


Remarks. 

1. This seems to be grounded^ on the pasisage of 
Vrihaspati, “ Wherever seven, or fiire, dr even three 
“ Brahmins, versed in sacred and profane literature, and 
“ acquainted with the law, sit together, that assembly 
“ is similar to a meeting for a solemn sacrifice,” 'dr some 
like passage of another author. 

2. See Vrihaspati, and the Comment of Jaganriatha 

on his text. 3 Dig. 408. C. 

A proper description of a Vibhaga patrica, a deed of 
division among coparceners. E. 
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ZILLA OF VERDACHELLUM. 

> November 30, 1807. 

Jenintum Ammah, v. Chooliapadiatchy. 

The parties are Sopdras of the Pullee tribe. The Plain- 
tiff’s husband and the Defendant, being brothers, three 
years before the death of the former, divided their pro- 
perty, with the exception of a cat, a pillow, a carpet, and 
a writing-case ; and, from that time, till the deatli of the 
former, lived separate, but still performing jointly Pun- 
gall, and the annual ceremony for their father. The 
Plaintiff’s husband leaving no son, the Defendant per- 
formed his funeral obsequies ; but under a protest, on the 
part of the Plaintiff.-— Q«. Which is entitled to succeed 
to the property of the deceased ? 


Answer. 

The Plaintiff ’s hiusband and the Defendant having 
continued to perform Pungall and Tithy jointly, the con- 
clusion is, that no division ever took place between 
them ; and the estate consequently of the deceased sur- 
vives to the Defendant. 

(Signed) S K K K N E V A s A C II A R EO O . 


Jlcfmrics. 

This would be a valid conclusion in a doubtful ca&e. 
Nareda says, “ When partition htrs been made, -religious. 





“ duties become separate.” Mit. on Inh. ch. ii. sect. xii. 
§ 3. The separate performance of religious duties is ac- 
cordingly evidence bf ^i^tion f ^ yMersely, the j oint 
performance of them affords a presumption of family 
partnership in a doubtful case. Mit. on Inh. ch. ii. sect, 
xii. But, it appears frdb the statement made to the law 
officer, that, in this case, there was evidence of ^ ar^al 
f^stitbn ; and the cause turned on a question of jfaiet, 
^ndwch the Pandit assumes, from the circumstance abo^C 
mentioned, against the evidence, to which the Court ap- 
pears to have given credit. Joint performance of obsequies 
is not conclusive evidence of family partnership, agaiitst 
other and satisfactory proof of separation. As to ffie 
circumstance of a few articles remaining undivided, it 
would be no impeachment of a partition otherwise valid. 

G. 

Against a positive fact, of what force can be a mere 
conclusion?— -If the act of division did indeed take place, 
the Joint performance of the ceremonies after, (which 
might proceed from brotherly affection,) could make no 
alteration ; and, as it appears from the case, as stated, 
that the fact of division was in proof, it does not make any 
difference in its effect. Had the division been doubtful, 
then certainly the joint performance of the ceri^uonies 
would be a conclusion against it; a conclusiQtu.,tue|'ely, 
however ; or, as it has been appositely called in another 
case; a ‘‘ token,” (ndyuharana^ l suppose, in theor^iualO 
not a proof; , 



, OF cuimAPAH. 

July 9, 1807. 

Veeranab, v. Venpatapah. 

' - parties are cousins, descended from brotbera j; ^e 
MtinMlF being die son of one Taulerajoo, the Dfiffendaajt 
Of #^ The latter has three brothers. It is proved 

that Taulerajoo and Soobiah, in their lifetime, performed 
jointly their fatlier’s Sraadums, or ceremonies ; and there 
'tS' no evidence of a division of property having taken 
place between them. — Supposing the family to be liable 
to be considered as hitherto undivided, it is contended on 
the part of the Plaintiff, that the Defendant should ac- 
count to him for the larger share, which he says he has 
enjoyed of the Meerasxy, since the commencement of the 
suit. 

Answer of the ISastraloo. 

1. Joint perfornfance of ceremonies implies union of 
interests ; and it must be concluded that Taulerajoo and 
Soobiah lived and died undivided. It does not appear 
tlrat the parties have divided since. No deed of division 
iastated. According to the accompanying extracts from 
* yajnyawalcya and Vrihaspati, if there are brothers, aiid 
<thbyssdie, one leaving one son, a second two, and a third 
ith»«e 3 * ®D a partition, the sons take respectively the 
shu^es of their fathers; i.e. the property being divided 
into three equal parts, the son of the first takes one, the 
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two sons of the second another, and the three of the 
third the remaining one. The estate in question, there- 
fore, being divided by two, the Piamtiff being the only 
son of one brother, will be entitled to one moiety; the 
other will be the portion of the Defendant and his bro- 
thers, the four sons of the other. 

2. From the moment of partition, each party enjoys his 
appropriate share. Parceners are not liable to aceonit 
to ope another for degrees of enjoyment of the common 
property, pending the suit, where the magistrate has been 
appealed to for a decision. 

(Signed) 


Jlemarics. 

1. This is rightly presumed, there being no evidence of 
a division. Mit. on Inh. ch. ii, sect. xii. — For the rule 
as to representation on a partition, see Id. ch. i. sect.y. 
§ 2 . 

2. If the enjoyment have been disproportionate, they 

may be liable to account. See 3 Dig. 392. C. 





ZILLA OF VERDACHELLUM 
April 19, 1808. 

Ruman, u. Vadamaly. 

iTfee-partieSj being cousinsj have lived separate From ohe' 
another these thirty years; and their respective father^ 
lived so before them for twenty. This appears; nor is 
there any evidence of a time when a union of interest!^ 
tween them existed. On the other hand, no deed of 
release is produced ; nor any witness to prove the fact of 
division. Under these circumstances, a demand is now 
made for one. Are they to be considered as divided, or 
undivided ? 


Answer. 

A separation for fifty years appearing, it must be taken 
that there has been a partition. 

(Signed) 

S R E E -V A W' A S A C 1 1 A H I A R , F audit . 

Remarks. 

Catyayana, cited in the Smriti Chandrica, declares that 
partition of patrimony shall be presumed, where brethren 
have lived ten years apart, separated in their religious 
rites and civil observances. The Commentary holds this 
limitation to be analogous to that of ten years in the case 
of moYcables, and twenty in that of imniovcable.s, ad- 
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versely possessed. According to the general law, not 
the lapse of time, bnt acts indicating separation of inte- 
rests, are fyidaiipf}o£^paitit^(¥n.<if:^M 
sect. xii. 3 Dig. p. 407. C. 

Through four generations in view, and seven not in 
view ;-4.thrdugh seven generations continues the ri^t of 
paftilion. This is the general law. ! 



• C! H-'A B.-WJ f 




* Z!tiLA%F VEUDACHELEtJM 

April 13, 1808^ 

Arftachella Chitty, v. Namasevoy Chitty. 

If^ in default of instrument of diischarge, and|Witn^ses 
to the fact, it be doubtful whether partition have taken 
place ; from what circumstances may it be inferred? 

Answer. 

If the parties have been in the habit of spending, or 
borrowing money, without each others’ consent ; — if they 
have carried on cultivation separately; or borne separately 
their respective victualling expenses; if they have done 
things, whether the others liked it or not; from such 
tokens partition may be inferred. It may, in like manner, 
be presumed, from their occupying separate houses and 
lands ; from their making separate gifts and charities 
during holy days; from their dressing their victuals se- 
parately in one and the same house, and worshipping se- 
parately the Deity, and Brahmins; or from their becoming 
witnesses, or securities, &c. one for another ; or if one 
appears to have made a gift to another, or a loan, taking 
an obligation to repay, or a sale ; or if they have kept 
kine separately; or if they make separate offerings to 
Varcdatchamee Q) poojah, &c. All such doings are evi- 
dence of partition having taken place. 

(Signed) Skeenevasa Charloo. 

(1) Vant Latthemce* — worship performftt hy marrietl women to tht? 
lAtU'hemcc, one of the wire* of Vi};h}iv, 
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Remarks. 

See Mit..oii Inh. cb. iu; sect. xii. Vahana. 

ch. xiv. and 3 Dig. 407. C. 

The judge is not bound, however, to take any, or all of 
these “ tokens” as proof of the fact; he will determine it 
from a consideration of these and other circumstances, 
giving such weight to them as in equity they appear to 
deserve ; — this being one of the many points reserved by 
the Hindu law for equitable judgment, E. 
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ZILLA OF BELLARI I 

, j Santummah, w. Tippunnah* . 

The Plaintiff, in her petition, states that she gave her 
daughter in marriage to the son of the Defendant; who, 
using her ill, the girl threw herself into a well, and was 
drowned : upon which she prays that a sum given by her 
to her daughter, as a marriage portion, may be returned. 
The Defendant, in his answer, submits that if the parents 
of a young woman make her any present on her marriage, 
it is customary to return it at her death, if she leave no 
male issue; but that, as the girl in question left a son, 
the action is not maintainable. The Plaintiff, in her 
reply, admits that had her daughter died a natural death, 
it would have been so; the property in question would 
have vested in her son : but insists that the circumstances 
of her death make tlie difference, and that the portion 
should be restored. You are therefore directed to say, 
whether, according to the Sastra, the Plaintiff is entitled 
to recover the sum claimed by her, or not? 

Amwer. 

Vrihaspati and Yajnyawalcya both declare, that any 
property that has been given to a woman in marriage de- 
scends to her issue. The girl in question, having conir 
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mUted some crime in her former state of existence ^ has 
been punished in this, by dying a violent death. Klie 
property notivitii^iBni#pi^ given, to by her mother 
v«fts in her son. 

(Signed) Runga Charuv, Pandit^ 

Remarks. 

' ^erfe is no colour for pretending that the woman's 
sdicide altered the rule of succession. C. 
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i ZIllLA: OF 

Dec. 22,1809. 

Hebangbola Puttiah, an inhabitant of the villagb of 
Voopenacandoor, in the district of Hoonadapooram, 
haying been ^p^led from his caste by his caste people, 
for adultery with a womw of a low tribe, and being 
deemed in consequence among them as one dead, his 
wife and children have come to obtain expiation for them- 
selves. — 'What is the prescribed expiation, according to 
Sastra. 


Atiswer. 

If one be dead in law, in consequence of having com- 
mitted some vile act, the Dharma Sastra prescribes to his 
wife and sons, for expiation, gifts of cows, in the name of 
the (deceased, according to their ability, with ten thou- 
sand repetitions of the Gayatri; a thousand and seven 
Hormhs, with prayers, and sacrifice to Nar'ayana ; and, 
according to circumstances, rice, and Datchana, and betel 
should be served. 


Remarks. 

“ According to a passage cited in the Nirneya Sindhu, 
if a man die expelled from his caste, his heir should per- 
form sixteen prajayatya ; (penances) but, if he leave no 
issue, his successor must perform ninety Cuckhrag or 
penances termed severe; (see Menu, ch. xi.) after which, 
the obsequies of the deceased are to be performed. This , 
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appears then to be an atonement for a deceased sinner ; 
not an expiation for the wife and sons ; who do not for- 
feit caste for his sin, unless the^ continued to associate 
with him, in which case the expiation would be different.” 

' ■ . C. 

“ I do not see what a cpurt of justice has to do With 
QXiy; payaschitfQy further than to ascertain that it has been 
duly performed, when, as in cases similar to this, suc- 
cession to property, or other civil right, may depend 
upon it.” E. 

(O E:ipiation . — It forms the subject of the Hard Canda of every original Hindu 
law book. Scje Preface to this work. p» 
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ZILLA OF BELLARI. 

Feb. 6, 1809. 

Dacker Bace, v. Ulkupah and Jangee. 

.This action is brought by the Plaintiff, (a female,) on 
the ground, that the Defendants, disclaiming her as be- 
longing any longer to her caste, had refused to eat with 
her; and she lays her damages for the injury to her cha- 
racter at thirty rupees. Supposing the charge substan- 
tiated, what is to be the consequence, according to 
the law ? 


Answer. 

If any one of the Plantiff s caste, that have been ac- 
customed to eat with her, refuse without just cause to do 
so any longer, they are liable to punishment, according to 
the circumstances of the case. 

litvmrks. 

A passage of Catyayana provides, that if one who 
ought to associate at meals with another, refuse to do so, 
without sufficient cause, he shall be fined. C. 

Perhaps this was the only mode of bringing the case 
into the Zillah Court, the regulations not providing for an 
appeal from a decision of the caste. The answer of the 
Pandit is right. The Defendants, if guilty of the acts 
imputed in the plaint, are liable to punishment by the 
magistrate, not in damages to the individual. The Hindu 
law knows nothing of discretionary damages. E. 

2 A 
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ZILLA OF CHITTORE. 

Jan. 5, 1809. 

If a Hindu be alleged to have committed ^ acl^ for 
which he is liable to be expelled his caste, how is He to 
be tried ? To whom does it belong to pass sentence upon 
him? Can his caste eat, or continue their intercourse 
with him, pending their inquiry? 

Answer of the Pandit. 

If there be no witness to the conduct imputed, the 
party must be examined on oath. The examination com- 
mences with the priest, the relations of the party, and the 
caste collectively ; and whatever crime they find him to 
have committed, it is to be referred to the Sastrees ; and, 
upon their being satisfied, the accused is to suffer such 
penance as they may decree. If he submits and suffers 
accordingly, he is to be restored to his caste ; or rather, he 
is not to be expelled from it. If he resists, and refuses, 
the priest, with his relations, should remonstrate, and 
urge him. If he still persists in his refractoriness, refer:- 
ence should be made to the sovereign, and his funeral 
rites, with breaking of pots, be solemnized for him, the 
same as though he were dead ; and all intercourse with 
him discontinued, at the peril of him who, under such 
circumstances, continues any. If he agrees to submit, a 
pot of water being put into his hand, he should, with- 
out reproach, be directed to offer grass to a cow ;r-rif the 
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COW grazes on the grass, he is to be received; if other- 
wise, he must undergo repeated expiation.Q 

Remarks. 

“ In many of the cases stated in the passages quoted, 
the persons described are not excluded from society at 
meals : in others they are expelled from the society of the 
caste, and none can associate with them at meals, without 
themselves incurring risk of expulsion.” G. 

The law referred to is now abrogated ; and tlie Pandit 
might have saved himself the trouble of quoting it. The 
words of abrogation are express ; — “ in the Caliyiiga, each 
bearshis own sin and contamination, therefore, does not 
follow association wdth the excommunicated.” 

As to the principal point, what is generally under- 
stood among Europeans by the expression of “ turned 
out of caste,” has no legal existeiice among the Hindus ; 
that is, there cannot be by law at the present day any 
positive and final rejection from caste, though, no doubt, 
frequent instances occur, in which the power is arbitrarily 
usurped by caste assemblies. 

The opinion of the Pandit is good, so far as it goes, 
according to the old law ; but it does not answer the whole 
of the judge’s question, “ In what manner is it to be tried, * 
and who is to pass judgment ?” The Hindu law recognises 
the jurisdiction of a number of inferior courts, such as 
(Cula, Puga, Sreniti ), — that formed by persons of the 


(I) Menu, ch. XI. 182, 183, 184. 187. 

2 A 2 
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same caste, — that by persons oT th^ sdme trade or profes- 
sion, — ^that formed by the various castes, trades, and pro- 
fessions inhabiting a certain district.-: — The acts of these 
courts, in cases arising properly under their cog^jafuice, 
are, in all, as valid as if passed by the King’s cour^i a»d 
may be enforced in like manner; but the law alk>ps 
appeal from them all to the King’s courts. — It is correctly 
stated, therefore, that examination should be made by the 
caste collectively, but that final judgment belongs to the 
King’s court, by which any act of the collective caste 
tnay be superseded. An expiation is appointed for every 
possible olFence, for which a man is dismissible from 
his caste; which, being duly performed, he must be re- 
admitted. £. 
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ZILLA OF GANJAM. 
i November, 1805. 

Question. 

* Ambiig the Hindus, can a family woman be degraded 
by her own caste, on a charge of adultery, sufficiently 
'^oved? And, if she can, how far is she readmissible? 


: Answer. 

If adultery be proved against a Hindu woman, she 
is liable to be degraded, unless the accusation can be 
traced to malice. With the exception of the tribe of 
Charana, (or dancing women,) it is ordained of Hindu 
women in general, in all the Dharma Sastras^ in the 
chapterentitled Strce Pundharma,\h^t the husband should 
guard the conduct of his wife; and that, on her being 
convicted of such a crime, she is to be expelled society. 
The law is applicable alike to Brahmins, Cshatryas, Vai- 
syas, and Sudras ; but not to persons of illegitimate and 
spurious birth, who are more under tlie control of 
custom, and the discretion of their relatives. And, if the 
relatives of a woman, who has been so convicted, should 
admit her into the family, they also would be reprehensi- 
ble. The general customs of the Hindus concur in these 
respects with the law. 

(Signed) C. Varadacharloo, Pandit. 

Remarks. 

This opinion is accurate; — and one degraded from 
class, that is, an outcast, is excluded from inheritance. 

S. 
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ZILLA OF DARAPOORAM. 

May 9, 1807. 

A married woman having formed a connexion with a 
stranger, her husband, without any judicial inquiry into 
her conduct, turned her out of doors; and she never re- 
turned to him during his life. He dying without male 
issue, is she, under these circumstances, entitled to suc- 
ceed to his estate? 


Answer. 

If, instead of bringing to a public test, the suspicion he 
might have reason to entertain of his wife, the husband 
turns her out of doors, and the matter rests here, her 
rights remain entire. But she should be provided with 
proofs of her innocence. 

(Signed) Singaky Sank aha, Sastree. 

Remarks. 

A wife guilty of incontinency is debarred from the 
right of inheriting from her husband. (Mitacshara on 
lull, ch ii. sect. i. § 37.) It cannot be indispensable that 
the husband should proclaim her dishonour, and his 
own. In the case, as stated, it appears that he did resent 
her misconduct; and the passage referred to shews that 
presumption of guilt suffices for her disinherison. C. 
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Unless the next heir prove her guilt, she succeeds to 
the property. Never having returned to her husband’s 
house, what was she doing all the while? She is not to 
answer the question. This rests with him who claims to 
supersede her. E. 
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TRITCHINOPOLY PROVINCIAL COURT. 

December 30, 1809. 

, A widow, with a daughter, but no son by, h^r 
ceased husband, having taken possession of his estateji if 
squandering it, being proved to be a bad characjter.” 
What says the law in such a case? 

Answer. 

Though a widow should be proved to be vicious, still, 
in default of male issue, she has a right to her husband’s 
estate, but not to squander it. It is to be employed in 
char:! ties, and the maintenance of the family; and, for 
this purpose, and to preserve the rights of the daughter, 
trustees and a receiver may be appointed. 

(Signed) 

Thevaj.oor Appenoah, Pandit, 
liemarks. 

An unchaste woman is excluded from the inheritance 
of her husband. See Mit. oninh. ch. ii. sect. i. 30. 37. 
But no misconduct, other than incontinency, operates 
disinherison ; nor, after the property has vested by in- 
heritance, does she forfeit it, unless for loss of caste, 
unexpiated by penance, and unredeemed by atonement. 
The husband’s kin are the guardians of the widow ; or, 
in default of Sapindas of her husband, the kin of her own 
father are so. They have power to control her lavish 
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expenditure, and improvident gifts. Nareda, 2 Dig. 384. 
See Yajnyawalcya, cited by Jagannatha, Id. 381 . C. 

Ti ; . - 

The wife does not succeed, unless she be chaste. 
This is a necessary condition; but in all cases she is 
entitled to a maintenance. In this case, tire daughter, on 
iproof of the unchastity of the mother, would take the 
estate; and, under the direction of her natural protector, 
support her mother. In the event of the failure of near 
kinsmen, the king is her natural protector; and, in this 
case, a receiver might be appointed ; not otherwise. 

' " ' E. 

See 3 Dig. 479 ; where it is said, that a widow suc- 
ceeds immediately, on a presumption of her having been 
chaste, and that she will perform the duties of widow- 
hood ; adding, “ but afterwards, if her propensities 
“ happen to change, she forfeits the right, which she had 
“ fully possessed.” 
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ZILLA OF VIZAGAPATAM. 

Feb. 1, 1807. 

Questions. 

1. Is the son bound to discharge a debt contracted by 

thefat^r? , 

2. The father having in his lifetime given his son a 
release^ exonerating him from his debts, and living sepa- 
rately from him, is the son still liable notwithstanding ? 

3. Is the obligation personal, or does it depend on the 
father having left assets? 

Atiswer. 

1. It is incumbent on the son to repay money borrowed 

by the father for the support, or on account of the neces- 
sities of the family. . . 

2. But not in the case of a release as stated ; the father 
having survived, fora length of time, the division of 
families. 

3. The general obligation is independent of assets. 

(Signed) , V 

Duskee Narkain SASTR00t.oo, yPowdtf. 
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Remarks. 

1. It is so, if he were a member of the family, having 
made no pa^itidn^ nor accepted a sep'arate portion. 

2, £md 3. Without assets, the son is under a moral 
and religious, not a civil obligation to pay his father’s 
debts, according to the remark of Sir William Jones. 
See Jagannatha’s Dig. b. i. elxvii. Sir W. Jones’s note. 
This is inferrable from the reason given for the son’s 
liability, which is entirely a religious one. See Nareda, 
cited by Jagannatha, Dig. b. i. cxciv. A reason of a 
temporal nature might be supposed in the son’s participa- 
tion in the father’s wealth, from the moment of his birth. 
Being in a sort of family partnership with his father, he 
might be held liable for debts contracted by the father, 
as manager of that partnership. This, however, was hot 
in the contemplation of the Hindu legislators; else, the 
grandson, and great grandson should be held equally 
liable, if born before the demise of the debtor. But the 
one is not liable at all ; and the other for principal only. 
Jagannatha’s Dig. b. i. cxcvii. It is then a moral obli- 
gation only, to pay a debt contracted by the father for 
his separate account. But one contracted by him for the 
common concern, binds his sons, &c. who were not pre- 
viously separated by a partition of effects and debts. 

It should however be remarked, that, to exonerate 
himself from payment of debts, the son must decline the 
succession to the patrimony. By so doing the burden is 
left upon the property. See passages in Jagannatha, 
b. i, clxxi. &c. An insolvent estate being thus aban- 
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doned to the creditors, is taken by them alone; and no 
one renders himself liable for debts without assets. 

C. 

“ The Pandit to whom the above questions were re- 
“ ferred is generally right. The law stated in answer to 
“ the last of the three seems hard, but it is the law. Pita 
runavar Vatra;—‘ a father in debt is an enemy to . his 
“ ‘ son,’ says the Sanscrit proverb.” E. 
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5 OF BELLARI. 

oiU^;r:y. . July 1, 1807. 

Titnmanah, V. Veneapah. 

iTie Defendant having contracted a debt, which he 
was unable to pay, it was referred to the Pandit, to say, 
whether the son was answerable for it in the lifetime of 
the father, no division of property having taken place 
between them, and the father insolvent, while the son 
was able to pay. 


Answer. 

The son, if he have means, must pay his father s debt. 
If the son be dead, the grandson is answerable. The 
responsibility applies to the case of the father’s absence 
in another country, or insolvency, as well as to that of 
his death. 

(Signed) 


Remarks. 

“ See Yajnyawalcya, cited by Jagannatha, Dig. b. i. 
clxx. &c. with the commentary. It is not expressly 
said that the debt shall be paid by the son, in the life- 
time of his father, who is insolvent. It is declared, how- 
ever, that he shall pay the debt of the father who is 
oppressed by calamity, such as incurable disease, &c.. 



APPK.NBIX to 


and that, even though no patrimony have come into his 
hands. But, according to the remark of .Sir William 
Jones, the obligation is moral and religious, not civil.” 
See note on Jagannatha, Big/b; i. cbtvii. C. ^ 
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ZILLA OF COMBACONUM. 

Tbp Defehdanti a widow, is sued for a debt contracted 
by her husband’s father, who is dead; her husband being 
also dead, having left a son, who however is only aua 
infant. — Is the action maintainable against the grand- 
son? 

Answer. 

Failing the son, the grandson of him who contracted 
the debt is liable; consequently the infant alluded to, 
when he comes of age. 


Remarks. 

“ Provided the father’s estate be not possessed by an- 
“ other; (Jagannatha’s Dig. b. i. clxxi. &c.) or, if 
“ there be no assets, provided the grandson were not 
“ separated from the family partnership : — and, at all 
“ events, being a minor, he cannot be called upon to pay 
“ the debt, until he have attained the age of sixteen.” 
Catyayana, cited by Jagannatha, Dig. b. i. clxxxvii. 
“ Nor is he liable for interest payable out of his own 
“ funds.” (Id. cxcvii.) C. 
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ZILLA OF VIZAGijAf am: 

August 24, 1807, 

One indebted having died leaving a wido'w, fcei no 
children, is the widow Uatble for the debt of the deceased 
generally, or subject only to her possessing assets?, 

Answer. 

If the debt in question arose from money borrowed by 
the husband for the support, or other indispensable pur;* 
poses of the family; and if, at the time of his deadi, he 
got his wife to agree to repay it, or if the husband’s 
property be sufficient to discharge the debt, and also to 
supply her with food and clothing, in either of these 
cases she will be liable; otherwise not. 

(Signed) 

D. N A BRAIN Sastbee, Pandit. 

Remarks. 

A woman is not in general liable for the debts of her 
husband. See passages quoted in Jaga.nnatha’s Dig. 
b. i. cevii. &c. But, if she, or any other person, pos- 
sess assets of the debtor, his debts must be discharged 
out of such funds; (ibid, eexx.) and this, whether enough 
remain for her maintenance, or not. 

The case of her undertaking for the debt would be a 
special one; but it is not so stated in the question. 


C. 
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If a wife, possessing separate property, render it by, 
special agreement liable for a debt contracted by her 
husband, she must, in his default, pay it. Or, if she 
have possessed herself of her husband’s property, she is 
liable to that extent for his debts. A widow is liable 
in these two cases only. The Sastri considers the 
claim of the widow to subsistence from the husband's 
estate, as preferable to the claim of his creditors; and, 
as he is confessedly one, of the most respectable of those, 
whose names are found in these papers, the presump- 
tion is that he is right, though, for this part of his 
opinion, I know not whence he derives his authority. 

E. 


2 B 
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ZILLA OF BELLARI. 

January 16 , 18 Q 8 . 

Erapah, v. Ackummah. 

Moodapah, paternal nephew to the Defendant’s hps- 
band deceased, having borrowed money of the Plaiptifr, 
for which he gave him a written promise, died, leaving 
what property he had in the hands of Defendant, whose 
husband, together with Moodapali, formed, while living, 
an undivided family. Is the action maintainable against 
the Defendant, the widow? 

Ansiver. 

It is. 


Remarks. 

Assets are to be pursued, into whatever hands. See 
Nareda, cited by Jagannatha, Dig. b. i. clxxii. and 
innumerable other authorities may be cited, were it 
requisite in so plain a case. ’ C. 
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ZILLA OF BELLARI. 

April 2, 1808. 

Yerrummah, v. Sinjevoo. 

The Defendant’s elder brother, Terumalyah, having 
failed in an engagement to pay to the Plaintiff, by instal- 
ments, the amount of Defendant’s bond, the Plaintiff sues 
the latter upon the original obligation. 

The Defendant’s answer is, that, upon the Plaintiff 
importuning him for payment, the debt was transferred, 
and made payable by his brother Terumalayah; and the 
sum having been borrowed w'hile Defendant and his 
brother lived together, the latter has become the debtor, 
in discharge of the Defendant. 

The bond remaining in the po.ssession of the Plaintiff, 
whether, under tlicse circumstances it be recoverable 
against the Defendant, is the question. 

'The Pandii'-s Answer. 

Though the debt was contracted while the brotliers 
lived together, still the bond being the Defendant’s, and 
not appearing to have been adjusted on [lartitiou be- 
tween them, the action is maintainable. 

(Signed) 

Jlcmarks. 

The law directs the debts as well as effects to be 
divided. Mit. on Inh. ch. i. sect. iii. 1. 9. This, how- 

2 B 2 



356 


APPENDIX TO 


ever, is an adjustment among the parceners, which can- 
not bar the Plaintiff’s remedy against all, or any of the 
debtors, who were jointly bound; or against his particular 
debtor, if it were a separate debt. C. 

Forbearance, in favour of the Defendant, was a good 
consideration for the engagement entered into by the 
elder brother. But that would not discharge the De- 
fendant, unless it appeared to have been the intention of 
the parties, that he should be released. T. A. S. 
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ZILLA OF CUDDAPAH. 

Feb. 13, 1808. 

Gungoa Chitty, v. Bauliah and Others. 

A father, having made division in his lifetime among 
his sons by different wives, how, by law, are his Sraadums, 
or ceremonies, to be performed for him after his death? 

Ansiver. 

Whether by different mothers, or by the same, under 
the circumstances stated, all the brothers should meet, and 
perform together the funeral rites and ceremonies of their 
deceased father, from his burning till the sixteenth day 
from his death; — tlie expense to be borne in common. All 
future ones are to be perfoi’ined by each separately. 

(Signed) 

R<-marhs. 


Correct. 


C, 
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ZiLLA OF CHINGLERtT. 

July 5, 1808. 

Permal, Reddy p. Maurepa R. and Tanapah R. 

The parties are descended from a common ancestor, 
the Plaintiff being the grandson, the Defendants the sons 
of Singapah Reddy; — the Plaintiff’s father (Mootapah) 
by one wife, the Defendants by a different one — having 
lived together as an undivided family, and the PlaintifTs 
father being recently dead, a partition is now desired. A 
schedule of the property accompanying, the 1st Ques- 
tion is. What parts of it are divisible ; and what share 
docs the Plaintifi' take? 2dly. Is he entitled to a provi-' 
sion for his marriage, independent of his share ? 

Answer. 

Deducting the jewels (*) that have been worn by the 
Plaintiff, the Defendants, their wives, sons, and daugh- 
ters, and their respective apparel, the property of the 
common ancestor Singapah Reddy, should be divided into 
three shares ; of which the Plaintiff will be entitled to 
one, in right of his father ; 0 and the Defendants, in 
their own right, severally, to the other two. The Plain- 
tiff being a nephew, (’) and not a brother, the expences 
of his marriage are not chargeable upon the common 
stock. 

(Signed) Crisukama Ciiauya, 



CHAP- X. 


Remarks. 

(’) See Mit on Inh. ch. i. sect. iv. § 19. (®) See Id. 

ch. i. sect. V. § 2. 0 See Id. ch. i. sect. vii. § 4. Where 
the initiatory ceremonies, terminating with marriage, 
are directed to be performed for brothers, but without 
any mention of nephews. C. 
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ZILLA OF SALEM, 

January 2, 1808. 

Kylapa Counden, 

■ 

Nallaya Counden, Cooty Counden, and 
Chingada Gounden. 

The parties are four brothers, two of whom are unmar- 
. ied ; and there are also belonging to the family two un- 
married sisters, and a mother. The property belonging 
to them being undivided, the Plaintiff sues for a partition. 
What is the extent of his right? 

’ Answer. 

The unmarried brothers and sisters should be first mar- 
ried out of the joint stock. What will remain of the patri- 
mony, with the additions that liave been made to it, being 
divided into six parts, and one of these sub-divided by 
four, two of the latter should be given to the unmarried 
girls ; and, from the remaining five shares and a half, the 
expenses requisite for the weddings of tlie two unmarried 
brothers, with a portion for the maintenance of the mother, 
being first deducted, the Plaintiff will be entitled to a 
fourth of the residue. 

(Signed) 


SiNOARA CuARiAu, Pandit. 
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Remarks. 

See Mitaeshara, ch. i. sect. vii. § 2, 3. 

The allotment of a quarter of a share for the nuptials 
of an unmarried sister, (Ibid. 6, et seq.) is explained 
by the Chandrica and Madhaveya, as intending only a 
sufficiency for the charges of ber marriage. C. 

I do not quite understand the reason of this mode of 
division, nor the mode itself. If it be meant that, setting 
off one share for the four brothers, one for the mother, 
and one for the two sisters, as tlie measure of their mar- 
riage expenses, to be divided between them, it is sufficiently 
correct. But, what does the Pandit mean by dividing 
this share into four parts ? Provision should be made for 
the marriage of younger brothers, if the elders arc already 
married, before division ; — this part of the opinion is 

E. 


correct. 
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ZILLA OF OHINGLEPUT. 

May 21, 1803. 

Tur the Pandit. 

The father being dead, leaving a widow, and infant 
son, with property, the son and estate being in the hands 
of a brother of the deceased, the widow demands the 
custody of the one and the other. You will say, who is 
entitled to it, and whether the son be compellable to live 
with his mother, or may choose with whom to live. 

Answer. 

The estate is the son’s, out of which the widow of the 
deceased is only entitled to be maintained. The son is 
not compellable to live with his mother ; it is rather her 
duty to live with him. 

(Signed) 

Teiiohmaly Kistnama Chariar, Pandit. 

Remark. 

The sovereign is the guardian of minors. (3 Digest. 
542.) The mother cannot claim a share, but a mainte- 
nance merely, from an only son; her right to a specific 
allotment arising only when a partition is made. C. 
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ZILLA OF NELLORE. 

. By the. Pandit. 

If there be undivided brothers, and one die, leaving a 
widow and a son, they succeed to his share of the joint 
property. 

Remarkx. 

(Mr. Colebrookc’s remark upon this missing.) 

As long as the family continues undivided, all the par- 
ceners, their wives, and families, are entitled to a joint 
maintenance : on division, widows, wives, and children 
can claim only on the portion of their respective hus- 
bands and fathers. In the present case, if the son were 
alive at the time of division, his mother would have to 
look to him alone for maintenance ; if he wore dead, she 
could be entitled, in right at once both of her husband and 
son, to succeed to a full share of the estate ; that is to say, 
a full share should be the maximum allowed her. If 
litigation take place, it is the measure to be adopted by 
the Court ; not that the dividing parties are bound to 
give her so much, if they can prevail on her to take less ; 
nor any share at all, if they can provide among them- 
selves for her maintenance. Such at least I conceive to 
be the correct doctrine ; whether her dominion over the 
property be limited, or otherwise, is another (picstion. 

E. 
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ZILLA OF CUDDAPAH. 

Bussarummah, v. Veerapah. 

The question here is between a mother and her sons, as 
to the mother’s rights. 

The Plaintiff Bussarummah ’s husband died forty years 
ago, having amassed in his life, and left an estate, in 
ready money and jewels, to the amount of about 5000 pa- 
godas. Upon his death, she took possession of his pro- 
perty, delivering it over, as she alleges, to her four sons on 
their coming of age. Of this there is no evidence, and it 
is denied by her son, the Defendant. She further repre- 
sents that, about fifteen years ago, she went to Jingalapillay 
to demand her share, sitting down for the purpose at the 
house of the Defendant, and that at that time the matter 
was accommodated by an agreement in writing, purport- 
ing that she was to have one share, the estate being divided 
into five. Two witnesses for the Plaintift' declare that, 
while .she was sitting at her .son’s house, to enforce 
her claim, a written settlement took place, but that from 
the length of time since, they could give no account of its 
contents. Another stated that he, at the request of her 
son Mullanah, went and invited her to a wedding; to 
which she revising to go, he .signed a paper, promising to 
obtain for her 300 pagodas ; upon which she attended; 
that after it was over, and the guests gone, she reminded 
him of his promise, upon which he wrote to the Defendant 



CHAP. X. 365 

to pay tLe 300 pagodas according to agreement, and gave 
the letter to her to carry ; but that whether the money 
was paid, or not, he could not say. The Plaintiff more- 
over represented that the Defendant had ordered her to 
be put upon a cot, and thrown into the woods; in proof 
of which she called four witnesses, who testified that the 
Defendant had put his mother on a cot, and sent her to a 
village about a quarter of a mile distant from his house ; 
but denied the order for her being thrown into the woods. 
The Defendant stated that the 300 pagodas had been 
paid by his younger brother, and that the Plaintiff, having 
the option, had refused to live in their house. Under 
this uncertainty of the evidence, what shou.d the sons be 
deemed to give the mother, according to Dharma Sastra ? 


A7i!nver of the Sastree. 

(Slokums in Sanscrit.) 

According to these Ditta of Gautama Srnriti, &;c. 
women have no right to Daya Bhaga, or shares of a family 
estate. But they .stand opposed by others. 

(Slokum of Yajnyawalcya, 

Slokum of Catyayauali, 

Slokum of Vyasa). 

According to these, the mother shares equally with 
the sons, whether the division take place in the time of 
the father, or aftcrward.s in that of the sons. The mistake 
lies in qualifying her right to participate, as a right to 
.share. 
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(Another Slokum.) 

According to this, she is entitled to as much only as 
will enable her to give rice ivith alms to poor strangerrsj 
and for her food and raiment. Thus the expression of an 
equal share with the sons resolves itself into a particular 
portion of money in the division of the estate by the 
sons; not that she takes an equal proportion with them. 
It is so held by Jagannatha-turca-punchanana ; who 
declares that the son is bound to provide his mother 
with maintenance only, and no more. In the present 
case, though the wealth of the Defendant be consider- 
able, he is bound to allow his mother for food and rai- 
ment only, and he is under no further obligation. 

(Signed) 


Remarks. 

This opinion is conformable to the doctrine of the 
Smriti Chandrica, where it is affirmed, on the authority 
of a passage of Baudhayana, (in which a text of the Tait- 
tinyaca veda is cited, declaring women incapable of inhe- 
ritance,) that the mother shall not take a share as of heri- 
tage, but an allotment adequate to her wants, and not 
exceeding in the whole the amount of a sou’s share, in- 
cluding what she may possess, as her peculiar property. 
This position is however contravened in the Madhaveya, 
a work understood to be of great authority in the South 
of India, and which seems, in this instance, entitled to a 
preference over the Smriti Chandrica. The reference to 
.lagannatha’s Digest does not appear to be correct. It is 
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there maintained (see Translation, vol. iii. p. 12, and 30.) 
that the mother may exact from her sons, making a par- 
tition,: an equal share with them ; and that it is otily 
through maternal tenderness that this right is in present 
times foregone. G. 

The widow’s title is to maintenance ; the ultimate mea- 
sure of which is, according to all the atfthorities, a share. 
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ZILLA OF VIZAGAPATAM. 

Jan, 23, 1810. 

Two brothers, of the Cshatrya tribe, being about to 
divide, after his death, the estate of their father, the 
question is, as to "the rights of the mother, who claims to 
share with them. They contend that she is entitled only 
to a maintenance. To what, in this tribe, is she entitled ? 

Answer. 

The mother has by law no right to share with her sons. 
She is entitled to her Stridhana, and, if there be land 
yielding an annual produce, to as much of it as will 
suffice, to be settled upon her for a maintenance. 

(Signed) Duskv Naur a in, Sastree. 

Retmirks. 

The law provides, that when partition takes place 
among brothers, the mother shall have an allotment made 
up to her, equal to a full share. There is no distinction 
in this respect among the different tribes. C. 
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ZILLA OF DARAPOORAM. 

February 19, 1807. 

y^ncataiBiah, 

, . V. . : ■ 

. Trevengada Chary, arid Ragoonada Chary. 

The Plaintift' is a childless widow. The Defendants 
are the half brothers, by the same father, to her deceased 
husband. What are her rights, as against the De- 
fendants? 

, ,, Amwcj'. 

She is entitled to demand of them as much as wilh 
provide her in food and raiment, with sufficient for the 
Sraadum, or annual ceremony of her husband. 

Remarks. 

They are bound to maintain her. See Nareda, cited 
in Mitacsh. on Inh. ch. ii. sect. i. § 7. C. 

This is mt the law of the Smritis. It is the convenient 
law of more modern commentators, endeavoured to bo 
supported by proposing alterations in the original te.Kts, 
for which there is no foundation. In recent times, how*- 
ever, when the operation of the Hindu law had been in- 
terrupted, and none other established in its .stead, the 
nefarious practice of the males of the family seizing all 
the property of it, and reducing the females to a .states 

2 c 
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little short of slavery, came gradually to prevail ; which 
practice, as appears throughout these papers, the present 
race of Pandits are sufficiently inclined to support,(*) 

The correct doctrine is, that a widow succeeds to the 
“ entire share” (critsnam amatn) of her husband immedi- 
ately, if partition have taken place ; eventually, if it have 
not. What then is the situation of a v/idow of a co- 
parcener during the time the family continue undivided ? 
Is she merely entitled to a maintenance? No — she is in 
the situation of her deceased husband ; and is entitled to 
the use of the joint property, to the full extent that he 
was entitled to it, remembering always that, as a female, 
she is under the protection of her natural guardians. 

(-) ‘‘ Cristnam ansam,’' the entire share. This ex- 
pression is read by some critsnam arthani, the “ entire 
“ estate and, on this reading, it is maintained that the 
widow takes the estate of her deceased husband, in the 
event only of previous partition. But this is confuted by 
the better jurists. JE. 


(1) To this purpose, see, priuleti at Calcutta, in 1823, “ Btief Remarks, re- 
garding modern Encroachiiients on Uie ancient Rights of Females, accord- 
ing to the Hindu Law of Inheritance ; by Kammohmj Roy.” 

(?) See Jinn Vah. cb. XL sect. i. 7. note. 
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Extract froM a Note of the case of Exparte Janaky Uni- 
ma%,m the Supreme Court of Madras^ 1814 : communi- 
cated by Sir John Anstruther, Ck. J.~ — See Notes of 
Cases atf Madras, vol. ii. p. 287. 

The Master, by his report, dated the 12th of May, 
1815, (reciting the order of reference,) having ascertained 
the relation of the parties ; that Janaky Ummah, the 
Petitioner, had, subsequent to the death of her liusband, 
in October 1810, been maintained by her step-son Rama- 
samy, deceased ; that Coopamah, the widow of Ra- 
inasaniy, liad succeeded to his property, amounting to 
about pagodas, and that the Petitioner liad ' 

no property to signify of her own; reported five j)agodas 
monthly to be, in his opinion, a reasonable sum to be 
allowed her out of the estate of Ramasamy, to commence 
from the 7th of October, 1810, the period of his death, 
and to continue during her life, together with a house va- 
lued at three hundred pagodas. The Master stated, that, 
in settling the amount to be allowed, he had, pursuant to 
the order of reference, examined for the jmrposc respect- 
able heads of families ; and he concluded by exjjrcssing 
his opinion, that the house, with the allowance proposed, 
were sufficient and .suitable for the maintenance (iin luding 
every necessary provision) of the Petitioner and her 
dependants, whoju he found to be her daughter, a 
a Brahmin to offer supplications, and a sci vant. 

2 c 2 
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“ 'The order of reference was, I think, defective, in not 
“ directing the Master to provide for the pajrment of tjie 
“ allowance to be made, either by assigning a sufficie^it 
“ sum in trust for the purpose, or by obtaining some other 
“adequate security. There are, I believe, three rpqdes 
“ in practice. One is, to estimate the value o^^the main- 
“ tenance to be allowed, and to give the widow a sum. 
“ Another is, to invest a sum in trust for the payment of 
“ it. A third, to assign a portion of land for the purpose 
“ revertiblc to the estate, after the death of the widow. 
“ Sometimes Company’s paper is deposited, the interest 
“ of which is equal to the allowance. This must be the 
“ most beneficial provision for the widow.” 

Subjoined to the above note is the following answer to 
an inquiry on the subject, addressed to Sir .Tohn Anstru- 
ther. The answer was dated Calcutta, May 16, 1804. 

“ At first, a good deal of difficulty was experienced by 
“ always referring to Brahmins. All agree that mainte- 
“ nance must bear some degree of relation to the amount 
“ of the property. The Brahmins, who are universally the 
“ directors of all widows, and especially of the rich ones, 
“ when the question was referred to them, stating the 
“ amount of the property, and the situation, invariably 
“ represented a large allowance as necessary for the 
“ widow, and especially for religious purposes. Misled 
“ by these reports, the allowances were large. The 
“ people, however, represented against this, and truly, that 
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“ the state of widowhood, by the Hindu religion was, as 
'‘it really is, a state of degradation and penance, with 
"which large allowances were inconsistent: that they 
" had the effect of throwing widows into the hands of de- 
" signing men, who enticed them from their families, 
"from whom they lived apart, to the disgrace of both; — 
“ that many of the supposed religious ceremonies were 
“ either performed by the family, and not by the widow, 
" or, if performed by her, were properly performed at a 
“ small expense. Finding these representations to be 
" true, tire course since pursued has been, to take the 
“ sum usually allowed by respectable families, in the same 
" situation, who live well with their mother and relations. 

“ With us, the Master frames his report on their examina- 
" tions. By this means they have been much reduced, and 
“ are now low, although they still bear some relation to 
" the amount of the estate ; — but an evil of a very serious 
“ tendency has been entirely stopped. The mode of 
“ securing it is various. Sometimes we set apart a sum 
" in the Accountant General’s hands ; sometimes we take 
" security. The country Courts do the same. 1 shall 
" send you Mr. Blaquiere’s opinion in a few days. J 
" have desired him, with his Pandits, to go more at large 
" into the question, with the authorities, than I could.” 

Opinion of Mr. Blaquiere, as subsequently communi- 
cated to Sir John Anstruther. 

" The amount allowed for the maintenance of a widow 
" should be in proportion to her wants, that is, sufficient 
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“ for lier own support, and that of those immediately de- 
« pendant on her. The means of the estate must be con- 
i' sidered, and the general circumstances of the particular 
" case the guide for settling the amount of the main- 
" tenance, there being no fixed rate or proportion laid 
“ down.” 
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ZILLA OF SALEM. 

Gooruvumtnall, i?. Vidy Jyer. 

The humble address of the eight arbitrators, viz. Salem 
Jeggy Sastry, Alagary Jyenger, Camara pollum Ruug- 
yen, Samien, Coonatver Sheshien, Vellore Vangadattan, 
Codimadi Soobien, and Paupien. 

Whereas, according to the order of the Court, we, the 
eight persons above named, having maturely deliberated 
upon the differences between the Plaintiff Valapoor 
Gooruvnmmali, and the Defendant Vidy Jyen of this place, 
about the maintenance claimed by her ; and having sent 
for the said (rooruvummall, and tlie said Vidy Jyen, 
heard their declarations, and considered their circum- 
stances ; we award, as to the subsistence that Vidy Jyen 
should continue to furnish to the Plaintiff' Gooruvuminall, 
as follows : viz. He must allow her for paddy, including 
contingent expenses for her victuals during her life, at 
the rate of three rupees per month, amounting to thirty-six 
)'upees a year. — For one annual Sraadum for her husband, 
and another for her son-in-law, at the rate of five rupees 
for each, making ten rupees. -—Four rupees for a cloth , 
and, as she has two daughters, at the rate of one-fourth 
of a rupee for turmerick and cooncomum for tliem ; total 
annual amount, fifty rupees and one-fourth, which ought 
to be paid her every month at the rate of four rupees, and 
three-sixteenth.s, per month. In whatever month it be not 
paid, she will be deprived of her livelihood for that 
month ; therefore it sliould be paid in ready-money every 
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month. With regard to her residence, a portion of the 
family house toward the west should be set apart, and as- 
signed her. The Defendant Vidy Jyen ought to attend 
with her, and perform the annual Sraadum for her hus- 
band. This appearing to be just and equitable, we have 
awarded accordingly. 

By direction of the Arbitrators, 

(Signed) Vellore Anunta Chary. 

The award of the Arbitrators in favour of Gooruvum- 
raal being proper, I approve of it. 

(Signed) T. Singara Chart. 

Remarks. 

What relation the Defendant is to the Plaintiff’s de- 
ceased husband does not appear : — it is to be presumed a 
brother, nephew, or cousin, with wliom he lived as mem- 
ber of an undivided family. In which case, the Plaintiff’s 
right of maiutenance is conformable to the passage of 
Nareda, in the Mit. or Inh. ch. ii. sect. i. 7. C. 
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If a man die leaving a widow and two sons, she and 
they are to take possession of the estate ; but if she have 
any Stridhana, she is entitled only to a half share ; other- 
wise, she shares equally with her sons. If the sons are 
minors, and the person appointed to be their guardian 
embezzle the property, the widow, with their concurrence, 
may authorize her father to take the rrfanagement out of 
his hands. 

Remarks. 

(Referring, as to the widow’s right of sharing, to 
former “ remarks” on the same point.) If the guardian 
abuse his trust, no doubt, he should be removed. It is 
the duty of the sovereign to provide for the care of the 
property of minors. (3 Dig. 542.) The law has not 
assigned any power to the mother in this respect. 

C. 

The widow is entitled to a maintenance, the measure 
of which is an equal share of the estate with the rest ot 
the coparceners. If she have property of her own., not 
consisting merely in jewels, clothes, ornaments, and the 
like, but from which an income is derivable, in this case, 
it is to be made up equal to a share, without reference to 
any fanciful division of halves or quarters, of which the 
Pandits (mistaking the explanatory language of the law, 
as “ she shall otherwise receive a half or a quarter” for 
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positive injunction) are so fond. I say above “from 
“ which an income is derivable.” I cannot just now 
refer to my authority for this, as I have not my books at 
hand ; but it is the sense of the law. The law says she 
shall have a maintenance ; but it is not required that 
either the family stock, or her own, shall be reduced to 
afford it. It is clearly meant, that it shall be a mainte- 
nance by income : if therefore she have no property, from 
which she can derive income without destroying the 
property, she is still entitled to a full share. E. 
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ZIIXA OF NELLORE. 

By the Pandit. 

On the death of a Brahmin, leaving a widow and two 
sons, she and they take possession of his estate, subject 
to her possession of Stridhana, in which case she is en- 
titled only to a half share. 

Remarks. 

This is taken from the Mitacshara, on Inh. ch. i. 
sect. vii. 2. The Chandrica explains that her allotment, 
including her separate property, must be made equal to a 
full share. C. 

This opinion is generally correct, but 1 do not under- 
stand either the authority or tlic reason for restricting 
the maintenance to the amount ol half a share, in case of 
the existence of Strul/uina. The division (a.s it appears 
to me) shouUl be made without reference to any property 
she may hold under this title, unless it may have been ac- 
cepted by her, with consent of the parties concerned, in 
lieu of other claims ; and in this case it is evident sh«j is 
entitled to no further share in the event of divisioii. The 
widow’s claim to maintenance from her husband’s o.stati! 
is absolute, unlimited by circumstances ; but llien it is 
only a claim to maintenance, and it is not correct to say, 
that she is entitled to any share or division. This makc.s 
no alteration in her right, it is still maintenance only to 
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which she is entitled ; but to this some legal measure 
must be assigned, and the correct opinion seems to be, 
that it shall be the amount of a full share as received by 
the coparceners, or perhaps this may be considered as 
its maximum. This is of course applicable only where 
there are male heirs, the widow succeeding by right to 
the property on failure of such. E. 
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ZILLA OF VERDACHELLUM. 

January 4, 1808. 

Vencummy, v. Govindoo Chitty, and two Others. 

The PJaintift'’s husband, deceased, and the Defendants 
were undivided brothers. The deceased having left a 
son by the Plaintiff, aged four years, she demands a share 
out of the common estate for herself, and another for her 
child. To her claim as regards herself, is opposed, 1. 
The general law of inheritance and partition. 2. Her 
conduct, to which adultery is imputed. Under these 
circumstances, what are her rights ? 

jinswcr. 

There is no ground for the claim of separate shares 
for herself and her son. The share that is given to the 
son must maintain his mother. Though she should not 
conduct herself to the entire satisfaction of her caste peo- 
ple, still she must be subsisted out ol' the share allotted to 
her son, who in the mean time, is to continue under her 
care till he attain his age ; nor though she should pi-ove 
an adulteress, can he refuse to supply her with the nc; 
cessaries of life. 


Remarks. 

The son is entitled to the share of his father, who was 
one of four brothers, (Mit. or Inh. ch. i. sect. v. 2.) and 
his mother must be maintained out of his allotment . but 
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tlie sovereign, or a person selected by his authority, is the 
ffuardian of the widow. Brethren are not bound to 
maintain the unchaste widow of their childless brothers ; 
(Mit. or Inh. ch. ii. sect. i. 7.) nor has any authority- 
been found for imposing it as a civil obligation on the 
son to maintain his mother, if she be an adulteress. 

C. 

Correct, as to the exclusive right and consequent obli- 
gation of the son. 1 do not think, however, and probably 
the Pandit does not intend, that the Defendants could be 
compelled to a division of the estate, until the majority 
of the child. E, 
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ZILLA OF CHINGLEPUT. 

April 23, 1805. 

One Ragava Moodely left five sons, of whom three 
dying without issue, the remaining two left, the one a 
son, the other a son and a widowed daughter. — How is 
the estate to he divided '? 

Atmoer. 

It is to be divided betw^een the two cousins. As to the 
widow, whatever her father gave her in his lifetime, with 
whatever she got from her father-in-law, tlie whole is 
hers. The parties shovdd perform the ceremonies 
iSraadhum') for those who died without issue. 

(Signed) T. Kistnama Chari a a. 

Itemarks. 

The law gives nothing to a married daughter, whert; 
mule issue is loft. The claim of an unmarried daughter 
only is noticed. Mitacsh. on Inh. eh, i. sect. vii. § 14. 

C. 
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4 ZILLA OF CHINGLEPUT 
April 11, 1805. 

Viziaragavyengar, v. Pommalyengar, Aclialyenge|,r, ,, 
and Others. 

The Plaintiff is a son, and the Defendants the brothers 
of Vurdyengar, deceased ; who, together with the Defen- 
dants, were the sons of a person of the same name with 
the Plaintiff; viz. Viziaragavyengar. Viziaragavyengar, 
the grandfather of the Plaintiff, had two brothers, one of 
whom adopted his nephew the Defendant Pommalyengar, 
the other his nephew Achalyengar, another of the Defen- 
dants. The Plaintiff has three younger brothers and two 
unmarried sisters : there never has been any division of 
property in the family, and the augmentations to it, by the 
individual members, have been unequal. The Plaintiff 
claiming a partition, how i.s it to be made in this case ? 

Answer. 

Unequal gains, by the respective members of an undi- 
vided family, using for the purpose the family property, 
make no difference upon partition. It must still be equal. 

The grandfather having had two brothers, the property 
in question should be divided into three parts. The 
adopted represpitatives of the two brothers will take their 
respective shares. The remaining share will be divisible 
between the Plaintiff, as the son, and the remaining De- 
fendants as the brothers of Vurdyengar ; who, together 
r^|>i-esent Viziaragavyengar, the Plaintiff’s grandfather. 
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The share of Vurdycngar, the father of the Plaintiff, 
must be divided between the Plaintiff and his younger 
brothers, who, together with the Plaintiff, are charg’eable 
with the marriage expenses of their sisters, and with their 
maintenance till marriage. 

(Signed) T. Kistxamacmahi ak, Pandit. 

Remarks. 

Vijnyaneswara allots to an \mmarried sister a quarter 
of a share. (Mitacsh. on Inh. ch. i. sect. vii. § 5, et seq.) 
But the Chandrica and Madhavya countenance the 
opinion, that the specified allotment intends only a suf- 
ficiency for the charges of the sister’s nuptials ; and their 
authority has been very rightly followed in the one here 
delivered. 

For tlie authority of the first part of this answer, 
concerning equal partition, notwithstanding inequality of 
gains, see Mitaeshara on Inh. ch. i. sect. iv. § 31. 

C. 


This is a peculiar case ; and though the inode of divi- 
sion indicated by the Pandit may be liable to doubt, I 
think it, under the circumstance.s of the case, correct. 
Making the division among the ancestors of the parties, 
instead of the parties themselves, is faulty, wherever it 
can be avoided. But it must sometimes be done ; in this 
case it is necessary, from the circumstance of the adoption 
of two of the uncles of the Plaintiff by his grand-uncles ; 
for, had the division been made between the uncles and 
nephews, as in common cases, these two could not take 

2 D 
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as brothers of Vurdyengar, of which character they were 
deprived by the act of adoption. In order, therefore, to 
bring them in, il was necessary to ascend a degree higher 
in the genealogical scale, and to ipake the first division 
between their natural and adoptive fathers, to whose re- 
spective shares they succeed. E. 
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BOMBAY. 

Court of Adawlut, at Bi’oacli. 

April 4, 1810. 

On the death of a man belonging' to a caste, in which 
N^atras are permitted, if the ageof his widow exceed not 
fifteen years, her parents possess the right oi making the 
Natra. If she be more than fifteen, she i.s independent 
in this respect, and not under their controul; but their 
consent ought nevertheless to be obtained. The hu.s- 
band must have been dead a year, before the Katra can 
take place. Should it be made within the year, the 
woman must not wear matrimonial ornaments, nor go to 
her new husband s house till the expiration of this period. 
Gandharva Vivaha, or JSJalr/is, are permitted in the Mi- 
taeshara. 

(Signed) 

N A K B I lu 'i' A R A M , Afl.v/ rec. 

W A n L' T 1 1 R A M , Sast rec. 


Remarks. 

Gandharva marriages are briefly noticed in the Mitac- 
hara, but no remarks have been found which identify 
them w'ith Natras, or support the positions contained in 
his law opinion. 


2 D 2 
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BOMBAY. 

Broach, Court of Recorder. 

On the death of a woman’s Vivaha Sivami, (first hus- 
band,) having neither son nor daughter, where it is al- 
lowed by the usage of her caste to marry again, the first 
marriage being called Vivaha, a subsequent one is 
termed Qandharva Vivaha, (^) and commonly called on 
this side of India, Natra; such second marriages being 
allowed only in the lowest castes, and in these with an 
exception of a son of her deceased husband by another 
woman, or of his nephew. Before a woman contracts 
one, she must restore the ornaments and apparel she re- 
ceived from her first husband to his heirs. 

(Signed) N a r bii vit a ram, Snstrcc. 

Wa both ra m, Sastree. 


Remarks. 

Such second marriages are also practised among the- 
lower tribes in Hindustan proper, and the East of India; 
and called in Hindustan, Second marriages 

even of virgin widows being forbidden in the Caliuga, 
(See passages cited in the general note to the translation 
of Menu, i. and vi.) no such practice prevails among the 
superior castes. The refund directed by the Pandit is 
customary. C. 

( O See Menu, ch. III. v, 32. , 
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ZILLA OF VIZAGAPATAM. 

March 22, 1810. 

1. In the case of a widow, entitled to maintenance 
only, does it depend upon her remaining' in the house of 
.her deceased husband ; or is she at liberty, without pre- 
judice, to reside in her fathers ? 

2. How is she to be provided for? 

Ansiccr. 

A widow, residing occasionally with her parents, ac- 
cording to the custom of the country, should remain in 
general in the house of her husband, in which she is en- 
titled to be provided with a suitable allowance. Either 
a yearly sum in ready money may be giveir her, or a 
portion of land tlijit will yield one ; or there may be a 
composition with her as can be agreed. 

Remarks. 

She does not lose her right of maintenance by visiting 
her own relations ; but a widow is not entirely her own 
mistress, being subject to the control of her husband s 
family, who might require her to return to live in her 
husband’s house. C. 
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ZILLA OF VIZAGAPATAM. 

Questions. 

1. May a widow, on the marriage of her daughter, 
make over her property to such daughter and her son- 
in-law ? 

2. May she assign to an elder sister, having a married 
daughter living? 

3. Should both Sunnuds above alluded to, be liable to 
be considered void, which has the preferable right as 
heir to the widow, her daughter’s husband, or her elder 
sister ? 


jinswer. 

1. Any thing that is hers, she has aright to transfer. 

2. The daughter being nearer akin to her than the 

* 

sister, she cannot assign to the latter, in exclusion of the 
former. 

3. The daughter’s husband. 

(Signed) Duskv NAunAl^% Sastraloo. 


Remarks. 

1. No doubt the widow may give away her own pro- 
perty, excepting land given to her by her husband, or in- 
herited from him; which she cannot dispose of, without 
consent of the next heirs. 
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2. This would amount to a restriction from giving, 
and is at variance with the answer to the preceding 
question. The approbation of her proper guardian may 
however be requisite. 

3. The daughter’s husband is heir, preferably to the 

sister; but would be postponed if the latter had a son; 
the sister’s son being first heir after the husband, in the 
case of a woman’s separate property. — See in Jagannatha, 
b. 5. v. ccccxiii; a passage which is cited in Smriti-Chan- 
drica, Madhavya, and other compilations. C. 
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BOMBAY. 

Of two widows, the elder one has two sons by the de- 
ceased husband, the other a daughter. The latter hav- 
ing received her share of the deceased’s property, and 
dying, in whom does her share vest; in her daughter, or 
in the sons of the surviving widow? 

A ns wo •. — Caret . 

’ Remarks. 

The share allotted as a provision to the widow (Mit. on 
Inh. ch. i. sect. vii. § 2.) does not pass to the heirs of her 
peculiar property, (StHdhana.^ but to lier husband’s heirs. 
This point, however, may involve some difficulty, accord- 
ing to the opinion of those who hold, that it is a mere 
allotment for maintenance, not participation as heir. 
With regard to the daughter, .she, as a sister, is entitled to 
the fourth of a brother’s share, for her marriage. Mit. 
on Inh. ch. i. sect. vii. 6. C. 

A reasonable doubt may exist, how the distribution of 
the property should be made in this case. It is certain, 
I think, that the law does not intend that the share of the 
wid.ow should belong to her in absolute dominion; and it 
does not descend to hers, but to the husband's heirs. In 
this view of it, the sons of the surviving widow succeed 
to her share. But the daughter is the heir of the father, 
as well as the sons. And there is a strong text, fre- 
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quently quoted and insisted upon by jurists, ordaining, 
that “ sons shall succeed to the father, and daughters to 
“ the mother.” The difference exists, however, in the 
mode, rather than in the fact ; for if she succeeds to the 
brother’s share, she gets, in the present instance, a 
third; — if she takes by subduction from all the shares, a 
fourth. E. 

My idea is, that the portion of the husband's estate, to 
which the widow (with a daughter) succeeded, was still 
substantially the hu.sband’s estate, passing to his heirs, after 
the death of the widow, who had only a life interest in it. 

D. (.) 

I agTce to this, and I think that, under the circumstances 
of the case, the two sons, according to the doctrine of the 
Mitaeshara, whicii is most favourable to the claims of 
daughters, would be solely entitled to the property re- 
ceived as maintenance from their father’s estate l)y the rival 
wife of their mother. According to the Mitacsliara, (at 
least so I understand it,) on the death of the father, his 
estate would be divided into eighty parts; of which, in tlie 
course of inheritance, each of the sons would immediately 
take nineteen, and* the unmarried daughter, to etfect her 
marriage, four ; being exactly one quarter of what woidd 
be her allotment were she male. The daughter’s marriage 
being thus provided for, it appears to me that the portions 

(1 ) Willbin Dorin, Ksq. one of the of i.hr Sudiler Dewanriy Adawlut, 

of .Ucngal. 
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of the two widows, on their respective deaths, would re^ 
vert to the heirs at law of the husband, viz. his sons. It 
must be confessed this case presents difficulties, and I 
speak with much diffidence on the subject. S. 
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BROACH. 

Court df Ada wlut. 

The widow of a man of the goldsmith caste, having 
made a will, by which she disposed of her property to a 
stranger, to the prejudice of her daughter, who neither 
subscribed nor consented to it, it is void by the Dharma 
Sastra ; and the person in whose favour it Avas, having 
been at the expense of her funeral, the amount should be 
reimbursed out of the estate, and the residue made over 
to the daughter. 

By the Pandit. 


Ii.ema7'ks. 

A woman may dispose of her own peculiar property, 
(Stridhana,) but what comes to her from lier husband, 
she can only give away with tlie sanction of his kin ; 
with whom the controul of her conduct rests. Without 
such sanction, even the consent of the daughter, as next 
presumptive heir, would hardly suffice. 

It is equitable that the funeral expenses should be re- 
imbursed. For the person who takes the succession i.s 
bound to defray the obsequies. 3. Dig. p. 545- C. 
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ZILLA OF VIZAGAPATAM. 

November to, 1805. 

A. Ramasamy, -y. MandaVilly Pariah. 

A childless widow having succeeded to the separate 
property of her husband, who has brothers living, to what 
extent has she power to aliene it, and how ? 

Answer. — Caret, 
lianarks. 

A widow who succeeds to her husband’s estate, is re- 
stricted from aliening the immmeables, without consent ol 
his heirs, according to the Madliavya; but there does 
not appear to be any restriction on her power, as alfect- 
in<i' moveables. C. 

The property of a widow in her husband s estate is not 
absolute. Na stri swa fantryar hariic. “No wo- 
“ man, under any circumstances, is absolutely inde- 
“ pendent.” A woman has a right to use the property to 
a certain extent in charity, though, no doubt, the Court 
would restrain waste, even on this account. E. 
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MASULIPATAM, PROVINCIAL COURT. 

Mahedara Ramiah and Ciivaly Veneanali, Appellants ; 

Oopudrasta Mallayah, - - - Respondent. 

To the Pandit. 

Atchana Dulcliataloo, and Pandita Royaloo, were bro- 
thers by the same mother ; and Pandita Royaloo having 
acquired some agraharum lands, divided them into eigh- 
teen portions, of which lie gave twelve to Brahmins, re- 
serving the remaining ones for his own use. Some time 
after he died, without male issue, and his wife ascended 
the funeral pile with him, having previously divided 
the portion reserved by her husband, as follows, viz. : 
one share to the respondent Mallayah, the son of Atcliana, 
the brotlier of her husband ; one share to each of her 
husband’s sister’s sons, namely, Venkiah and Ramiali, 
the Appellants, and the remainder to Brahmins. It appears 
that Atchana and Pandita, the brothers, having divided 
the property previous to the death of Pandita, the wife 
of Pandita objected to the performance of her funeral ob- 
sequies by the Respondent Mallayah, on the ground (not 
proved) of his father having been degraded by his caste ; 
and, at her desire, her husband’s sister’.s sons, the Appel- 
lants, performed her funeral obsequies. You will state, 
for the information of the Court, how far the widow of 
Pandita had a right, by the Hindu law, so to dispose of 
the land left by her husband ; or whether it becomes the 
property of his nephew, the Respondent ? , 
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Answer of the Pandit. 

I am of opinion that the wife of Pandita Royaloo had 
sufficient authority to give away the land left by her hus- 
band, and that Mallayah, the Respondent, has no right to 
oppose the gift, his father not having objected, when 
Pandita. divided away and distributed, at his pleasure, 
some parts, reserving to himself the residue of what he 
had acquired. 

(Signed) V. Naiisimaia, Sastree. 

May 13, 1805. 


Remarks. 

It is maintained in the Madha'^a, that no widow can 
give away immoveable property, coming to her from her 
Ku.sband, without consent of the next heirs. This seems 
to be the correct doctrine. Pandita had doubtless power 
to give aw'ay his lands ; bvjt what he did not give away, 
may, and should, pass regularly in succession. C. 

The widow had no right to make the gift in question. 
She had a right to use the property for charitable pur- 
poses ; but the law limits even these to what may be con- 
sistent with her circumstances and condition in life. 


E. 
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ZILLA OF VIZAGAPATAM. 

April 9, 1811. 

A Brahmin woman dying without children, an undi- 
vided brother of her husband claimed the ornaments given 
her on her marriage, as against her father, who insisted 
upon his right to them. Upon reference, 

The Pandit reported it^as his opinion, that, among the 
three lower castes, the Stridhana of a woman, dying with- 
out children, or grand-children, belongs to the relations 
of her husband, unless married in the form of Amra, in 
which case her own parents would be entitled to it. In 
the case re|^rred, he certified that the ornaments in ques- 
tion vested in her husband’s brother. 

Remarks. 

This agrees with the Mitacsh. on Inh. ch. ii. sect. xi. 

C. 


The descent of women’s property is in all cases go- 
verned by the form of marriage. There are eight dif- 
ferent forms, and if the rite be celebrated according to 
any of the four approved ones, (the Brahme and the rest,) 
the property goes to the husband, and husband s rela- 
tions: if according to one of the disapproved ones, (the 
Asura and the rest,) it goes to her own, commencingwitb 
her parents; In either case, females are preferred to 
males, with the exception of the husband in the first in- 
stance j at least so I understand the law, according to the 
school in which I have studied it. E._ 
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ZILLA OF COMBACONUM. 

August 13, 1807, 

Anuntararaiar, v. Vencata Narrain. 

The Plaintiff, on the death of his daughter-in-law, 
seeks to recover the jewels which she wore, partly given 
her by him, partly by her father, the Defendant. The 
Defendant resists the action, on the ground of his having 
maintained lier for six years subsequent to the death of 
her husband ; in the course of which he parted with 
them for her support. — Qu. If the Plaintiff be entitled 
to recover ? 


Anszvcrs. 

The Plaintiff is entitled. Had the Defendant’s main- 
tenance of his daughter been at the instance of tlie 
Plaintiff j it might be otherwise. 


Remarks. 

Tlve husband’s nearest kinsriian is heir to a woman’.s 
separate property. Mitachsh. on Inh. ch. ii. sect. xi. 11. 
The Plaintiff would have been liable for the reasonable 
charo-es of his daughter-in-law’s maintenance, had he 
refused or neglected to support her. C. 

I conclude that, on the death of the daughter-in-law, 
the heir to her jewels, as woman’s peculiar property, 
would be her husband, if living. He being dead, it 
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seems to rest between her husband’s father and her own 
parents; the former succeeding, if the marriage were 
according to one of the four first forms noticed in the 
Mitacshara, ch. ii. sect. xi. 11; if otherwise, the latter. 

D.C) 


(1} William Dorin^ Esq. one of the Judges of the Sudder Dewanuy Adawluty 
of Bengal. 
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SUMMARY, 

Extracted from p. 100 of the Daya Bhaga of Jimuta 

Vahana. 

The settled order of succession to the separate property 
of a woman is as follows : — 

In the case of property left by a maiden, the right de- 
volves first on the uterine brother ; or, if there be none, 
on the mother ; but if she be dead, on the father. 

It is the same in respect to property left by a betrothed- 
damsel, excepting what was given by the bridegroom : 
for he has a right to whatever he gave. 

In regard to the property of a married woman, which 
was received at her marriage, her maiden daughter has 
the first claim, and next a betrothed one ; but, on failure 
of both these, her married daughters who have, or are 
likely to have male issue, inherit together ; or, on failure 
of either of them, the other takes the succession. If 
there be none of either description, the barren and the 
widowed daughters have an equal right ; and, on failure 
of one, the other succeeds. Next, the right devolves in 
order on the son, the daughter’s son, the son’s son, the 
great grandson in the male line, the son of a contempo-^ 
rary wife, her grandson, and her great-grandson in the 
male line ; — with this difference, that, according to Jimu- 
ta Vahana, the right of the daughter’s son follows that of 
the contemporary wife’s son. 

. In the next place, if the property were received at ffie 
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time of naptialS) celebrated in one 'of the five forms de- 
nominated Brahma, &c. the order of successors is hus- 
band, brother, mother, and father. But, if it were re- 
ceived at nuptials in one of the three forms called Asura, 
&c., the order is mother, father, brother, and husband. 

Then the husband’s younger brother ; after him, the 
son of the husband’s younger brother, and the son of his 
elder brother ; next, the sister’s son ; afterwards, the 
husband’s sister’s son ; then the brother’s son ; after him, 
the son-in-law j next, the father-in-law ; subsequently, 
the elder brother-in-law. In the next place, kinsmen 
allied by funeral oblations (sapindas), in the order of 
proximity ; after them, kinsmen connected by family 
{saculyas) ; and, lastly, such as are allied by similar ob- 
lations of water (samonadacas). 

In the case of property given by the father, at any 
other time but the wedding, a maiden daughter succeeds 
in the first instance ; next a son ; then a daughter who 
has, and one who is likely to have, male issue; after them, 
the daughter’s son, the son’s son, the great-grandson in 
the male line, the son of a contemporary wife, and her 
grandson and great-grandson in the male line ; next to 
these, the barren and widowed daughters inherit to- 
gether ; afterwards, the succession proceeds as before 
described, in the case of property received at nuptials, 
denominated Brahma, 8cc. 

But, in the instance of property not received at a wed- 
ding, and other than such as is given by the father, the 
son and unmarried daughter inherit together; or, on 
failure of both of them, the daughters who have, or may 

2 E 2 
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have, male issue; and afterwards the son’s son, the 
daughter’s son, the great grandson in the male line, the 
son of the contemporary wife, her grandson, and great 
grandson in the male line, are rightful claimants in 
succession. Next to these, the barren and widowed 
daughters inherit together; and, lastly, the order is, as 
before, the same with that of property received at 
Brahma nuptials. 

Sricrishna. 
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ZILLA OF BELLARI. 

August 18, 1807. 

Ch, Veerapah and Others, v. Goodummah. 

To the Pandit. 

It is referred to you to say, whether Verapah was 
capable of declaring to his wife, with effect, at the time 
of his death, that his daughter Goodummah should be 
heir to his property ? 


Answer. 

Provided no distribution of property have been previ- 
ously made by a man in his family, he may bequeath it 
as he pleases, land excepted. 

Remarks. 

This is no answer to the question put. The question 
is, whether the husband could competently declare that 
the daughter should succeed to the wife’s property? — 
Certainly ; the husband cannot so dispose of the wife’s 
property; beside which, the declaration in the case was 
useless, as the law gives the mother’s property to the 
daughter. A father cannot “ bequeath as he pleases.” 
He may distribute his property, but he must do it accord- 
ing to law ; and if the distribution be otherwise made, .it 
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may be set aside, on the complaint of any party con- 
cerned. How can the father in such a case be said to 
bequeath | I should like to know how this, and similar 
terms, are exprfessed in the original of this paper. It 
would puzzle any one to translate them into any of the 
Indian-languages, with which I am acquainted. E. 
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MADRAS, SUDDER DEWANN^ ADAWLUT. 

Questions. 

1. Can a Hindu dispose of his property by will? 

2. Can a Hindu of an undivided family do so? — to 
any, and what extent ? 

3. Whether one of an undivided family, consisting of 
two only, may so dispose of half the property, leaving to 
the survivor the remaining half only ? 


Answer. 

1 . He can. 

2. He can dispose of his share, though undivided. 

3. There existing only two shares in the family, either 
parcener may bequeath Ids share. 

It is thus ordained in Jagannatha, in the chapter 
called Daya Bhaga, and Datta pradanecam. 

(Signed) Vencatasa, Sastree. 

Remarks. 

It may be asserted with confidence, in opposition to 
Vencatasa, first, that a Hindu cannot make a will at all ; 
secondly, that, in case of family property, he can 
execute no deed that can have the effect of a will. 
Moreover, that no authority can be found, in the work to 
which he has referred, for the contrary opinion. The 
father cannot even divide property during his lifetime, 
otherwise than as prescribed by law ; how then can he so 
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bequeath it after his death ? If it be said that he must 
bequeath accbrding to law, what then is the use of such 
an instrument ? It will be answered, to direct the con- 
duct of his children. To which I reply. True, such an 
instrument may be proper ; but it is not a will, submis- 
sion to it being optional. Vencatasa (the Pandit) did 
not understand the meaning of the word used to express 
the English term will, in these questions. E. 



CHAF. XXl 


PMOVINCIAL court, MASliLIPATAM. 

April 21, 1810. 

Situ Binjee Ramandoss Appellant; 

Baugheeradhi Boya - - Hespondent. 

Questions to the Pandit. 

If a man should make his will, and deliver it to the 
person appointed by it to succeed to his estate, but the 
will be contrary to the disposition which the law would 
make, which takes efi'ect, the will, or Dharma Sastra 1 

Answer. 

Be it will, or any other instrument, if contrary to 
Dharma Sastra, it cannot be held good. * 

Remarks. 

Most undoubtedly it cannot. What then is the will 
of a Hindu? If the distribution of property made by it 
be contrary to the provisions of the Dharma Sastra, it is 
invalid ; if in conformity with them, it is unnecessary. 

E. 
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PROVINCIAL COURT, CHITTORE. 

April 22, 1808. 

A Sudra left two wives, with one son by the first, and 
three sons and two daughters by the second; of whom a 
son and a daughter remained unmarried at his death. By 
a will that he left, he directed that, after certain deduc- 
tions specified by him, his estate should be divided 
equally among his four sons. The will accompanies, re- 
ferred to the Pandit for his opinion. 

Answer.(^') 

Examining the will by the various authorities on the 
subject of division of property, the first thing observable, 
is the promise mentioned in it of a thousand pagodas in 
jewels to the first wife, on taking a second, upon the al- 
leged incapacity of the first to fulfil the conjugal rite, 
though it be admitted that she had borne the testator a 
son. If wealthy, he should have given her on the occa- 
sion a third of wliat he possessed ; and at all events his 
obligation to maintain her continued. Supposing her 
not to have received any Stridham, or portion from her 
husband, or father-in-law, she was entitled to so much as 
might be expended in the second marriage. Where 
there has been a Stridhana, it should be deducted, and 
the difference given. 


(1) Vid. post, p. 423. 
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The will further directs that a hundred pagodas should 
be allowed for the marriage of his youngest son, a hun- 
dred for his education, and another hundred for his live- 
' lihood ; besides the jewels worn by him, his shawls, and 
best clothes, with the silver and brass vessels, cot, chest, 
&c. and furniture. It being agreeable to Sastra that, 
when brothers divide, the marriage of an unmarried one 
should be provided for out of the common stock, an al- 
lowance on this account is proper ; but, as the younger 
son is to share the residue of the paternal property 
equally with his brothers, the deduction of two hundred 
pagodas for his education and livelihood is objectionable. 
And, as the allowance grantable from the common estate 
of one-twentieth extra for the eldest son, a fortieth for the 
middle one, and an eightieth for the youngest, is abro- 
gated in the Call yug, his making a deduction of jewels, 
&c. in favour of his youngest, without any correspondent 
gift to his eldest and middle one, is entirely contrary to 
Sastra. 

The w'ill goes on to give to the unmarried daughter the 
jewels worn by her, with a hundred pagodas for her mar- 
riage, and another hundred for more jewels. The appro- 
priation of the jewels worn by her is right. There being- 
four sons, and one unmarried daughter, her proportion 
of the estate is a twentieth part. If therefore the two 
hundred pagodas, bequeathed for her wedding and future 
ornaments, do not exceed a twentieth(*) of the property 
left, the bequest is good ; otherwise, not. 

(1} Thero may be authority for this, hut oue-lhiid from each share if- fie 
preferable law. . 
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As to the bequest of their jewels and clothes to his wives 
and daughters-in-law, it is good only for those that have 
been comtnonly worn by them, not for any others. If 
among the’ latter there is any greait difference aihOng 
them in point of value, there should be an apportionment. 

As in the Saraswati Velasa, in which the customs of 
the different casts are declared, Patni bhaga, or parts by 
wives, is distinctly stated as the law of the Soodra; the 
will in question having substituted Putra bhaga, or parts 
by sons, being the will of a Sudra, is in this respect 
exceptionable. (‘) 

The appropriating the dulvar garden at Conjiveram to 
charity, and declaring it not to be saleable or mortgage- 
able, with a direction that, after the expenses attending it 
shall have been paid, the residue of the profits should be 
given to the church ; this is consonant to Sastra. All 
parties should take care that the repairs are done, and 
that the charity be supported. 

(Signed) 

Alega Singara Chary, Pandit. 

Remarks. 

Mr. Colebrooke’s carent. 

This is an excellent opinion, as are most of Singara 
Chary’s. One or two points may be disputable, but the 
whole evinces consideration, knowledge, and judgment. 
With respect to the latter, however, I must make an excep- 


(1 ) Vid, ante, p. 
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tion to the last paragraph but one, “ as in the Saraswati 
“ Yelasah,” &c. It is true that Patni division by 

wives, exists, and is allowable among Sudrat; but the 
authority quoted does not intend that it is “ essential” to 
them. If it had been proved that had cus- 

tomarily existed in the cula (tribe) to which the parties 
concerned in the suit belong, it should be admitted ; if 
not, the general law must in all cases be preserved : it 
was a mistake, therefore, in the Pandit to question the will 
for not following the division by Patni-hhaga. Why in- 
deed he refers to the Saraswati Velasa at all may be asked, 
considering that the Mitacshara and Madhavya are of 
much higher authority, in the country where the court to 
which he belongs is established, and that these do not 
even recognize the Palni-bhaga, 

In another point of view, this opinion is very satisfac- 
tory ; I mean, as regards the competency of a Hindu to 
make a will. Alaga Singara’s authority must be admitted 
to be good, if the opinions in all the cases refeiTed by 
the Provincial Court at Chittore (by far the most correct 
of any in these papers) be his. And it is evident that he 
does not acknowledge validity in any bill, but as it agrees 
with the distributions of the Sastras ; which, no doubt, is 
the correct result in law. What then becomes of the 
legality of admitting them to probate, in the manner 
practised in the several Supreme Courts ; a course that 
has always appeared to me incongruous ? E. 
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ZILLA OF CHINGLEPUT. 

July 9, 1803. 

A man having, for a length of years, fostered and 
maintained a boy, not his son, on his death-bed directed 
half of his estate to be given to his son, a quarter part to 
his brother-in-law, and a quarter part to him whom he had 
so bred up : but the gift was not in writing. It is proved 
however, by two witnesses. Is it good by the Sastra, 
or not? 


Answer. 

If one having maintained another for a long time, 
should be inclined to give him and his brother-in-law a 
moiety of his property, giving the other moiety to his son, 
he should do it in the presence of his relations, and of 
some of the people of the village where the land, if 
any, lies. Should his death be too sudden to admit 
of their attending, provided he had declared his intent, 
and poured water into his hands in the presence of his 
wife and son, and of the people about him, it should be 
equivalent to its being committed to writing. And 
though even this formality should not be observed, it will 
be good inlaw for money, though not in regard to land. 


(Signed) . T. Kistnama Chary. 
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Remarks. 

This is gift in contemplation of death, subject to the 
general rules regarding gift. See Mit. on Inh. ch. i. 
sect. i. §. 31, as to the form. C. 

The whole formality must be completed with regard to . 
land, and possession must be given, or the act is invalid. 
But what has such a conveyance to do with a will ? With 
the consent of his sons, and wife, and the knowledge of 
his nearest of kin, a man may make a distribution of his 
property according to the rules laid down by the law in 
such cases ; and such distribution will be good, whether 
made on his death -bed, or at any other time, and whether 
confirmed by writing, or not. But how does such an act 
resemble a will ? E. 
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ZILLA OF VIZAGAPATAM. 

If a mania theCshatrya tribe shall have disposed pf his 
estate to a near relation, by means of an instrument pui^ 
porting to be a will, leaving a childless widow, and a 
childless stepmother, surviving him, will it be repagna^t 
to the Hindu Shaster to give effect to it ? 

(Signed) George Paske, 

Answer. 

A Cshatrya having neither son, grandson, or nephew, 
may dispose of his estate as he thinks proper, subject to 
the obligation of him, in whose favour he does so, to sup- 
port the females of the family, so long as they conduct 
themselves properly, they having no other means of main- 
tenance. 

(Signed) Dusky Narrain, 

Remarks. 

The wife succeeds of right in this case. Dusky Narrain 
supports the common opinion of the wife being entitled to 
maintenance only. This is not law, as I have already 
shewn. This instance is almost the only one in which I 
have had occasion to differ with this Pandit. E.- 

The first part of this is conformable to the law of gifts, 
to which wills must be assimilated ; not being otherwise 
known to the Hindu law. The maintaining the females 
is a moral, rather than civil, obligation in the lega,tee. C. 
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'Where a native of Bengal, of the name of Juggul Kishn, 
by will, divided his property between his wife and 
son, making them his executor and executrix; and the 
Pandits, to whom it was referred, both as to the compe- 
tency of the disposition, and the right vested by it in the 
widow, had reported in favour of its validity, and that the 
widow’s power over the moveable portion of it was abso- 
lute ; — the case and opinions, having been submitted to 
Mr. Sutherland, of Bengal, produced from him the fol" 



Remarks. 

With respect to the instrument submitted to the Pan- 
dits, I regard it as wholly valid, provided no part of the 
property conferred by it on the widow were real ances- 
tral property. Such property, by the law as received in 
Bengal, Juggul Kishn could not aliene from his son with- 
out his assent; and it would not therefore pass to the 
widow by his will. The widow would have absolute 
power only over the moveable property she might acquire 
under it, but not over the real. A woman is independent 
with respect to her immoveable Stridliana, other than 
that derived from her husband. 

The doctrine of the Mitaeshara, and other authorities 
of the same school, is mostly at variance with that of the 
Bengal. In conformity with such doctrines, I am in- 
duced to believe, that the instrument in question would 

2 F 
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pass no real property of whatever description to the 
widow ; it not being, according to them, competent to the 
husband to make such a gift to her, without the assent of 
his sons; which, from all that appears, was not in |his 
case obtained. % 

It .may be observed that, in the proper chapter, the 
Mitacshara is wholly silent on the subject of the power 
of women to alienate their peculiar property ; Ibough ex- 
plicit in disavowing all authority in the husband, to 
appropriate the same. A text of Vishnu is cited in the 
Commencement of the work on inheritance, to shew Acat 
property is not by birth alone ; from which text it appears, 
that, with the exceptions of immoveable property, on the 
death of the husband, the wife may dispose, as she pleases, 
of his affectionate gift. (*) S. 


(l ) Sco Mit»ou Inb, ch. I. sect. i. 20. 
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Answers to the annexed Questions, by Mr. Colebroofce.- — 

(See Letter dated Calcutta, May 18, 1812. ante, p. 134.) 

Quest. 1st. Can a Hindu dispose of his property by 
will? 

After much consideration of the question, when agitated 
some years ago, it was here settled, that a will, (though 
tiiis disposal of property be unknown to the Hindu law, 
as was remarked by Sir William Jones,) must nevertlie- 
Jess be held yalid in the case of a Hindu ; being in fact a 
gift made in contemplation of death, which the Hindu 
law, if it do not directly sanction, contains at least nothing 
to prohibit. Considering it then as a gift to take effect 
at a future time, determinable by a certain event, (decease 
of the giver,) I apprehend it must be governed aird con- 
trolled by the general rules regarding gift. 

2d. Can a Hindu of an undivided family do so, and to 
what extent? * 

According to the authorities of Hindu law which pre- 
vail in Bengal, a member of an undivided family may give 
away, or otherwise aliene property, to the extent of his 
own shai’e of the joint wealth : and t conceive his disposal 
of his property by will would be here maintained, L e. 
within the limits of that province, in conformity with 
Jimuta Vahana’s doctrine, that the gift or other alienation, 
by an unseparated coheir, may be an immoral act, but is 
Jiot an invalid one. (Daya Bhaga, ch. ii. 28. Jagan- 
uatha’s Digest, vol. i- p. 455. — vol. ii. 103 and 104. Svo. 

2 F 2 
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ed.) It would be otherwise in the rest of the provinces. 
The writers of the Tirhoot school contend, that the gift is 
void : and the reasoning, by which they support this pbsi-^ 
tion, is perhaps carried too far, as it extends to the titt-- 
nulment of an improvident gift by a single owner. The 
same may be said of the Benares school. 

The authorities ’which prevail in the Peninsula, or South 
of India, are nearly as explicit. The Smriti Chandrica 
declares, that restitution of an unfit gift, as well as 

of a void donation, (adalta) shall be enforced by the 
sovereign authority, because the property is not trans- 
ferred, nor a new right vested, since the donation is ineffec- 
tual when a void gift is made and accepted. An author 
of eminence in the Benares school (which follows the 
authority of Vijnyaneswara’s Mitacshara) cites this pas- 
sage, and apparently acquiesces in the doctrine, remark- 
ing, that “ a man’s own acquisitions may be aliened by 
“ him, even without the consent of unseparated brethren.” 
(Such acquisitions, it is to be observed, are the acquirer’s 
separate property, and stand therefore upon different 
grounds.) 

Neither this author, nor any other of the same school, 

so far as I can find, take the distinction which those of 
* 

the Bengal school assume, between gifts exceeding, or not 
exceeding the giver's own share, and between void dona- 
tions, and unfit gifts. Lawyers of Bengal hold, that an 
unfit gift, (adeya) to which class this of undivided property 
belongs, is immoral, and even punishable, but not void, 
nor voidable ; while one of the other class, termed void 
donation, {adatta,) is null, and also punishable. The Mitac- 
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shar^ of Vijnyaneswara makes no such distinction nor 
exception, though the author explains unfit gifts as com- 
pfising, 1st. Such as are not fit to be given for want of 
prqprietary right ; and, 2dly. Such as may not be given by 
reason of an express prohibition. I am entirely at a loss 
to conceive on what grounds Jagannatha asserts in 
his Digest, (vol. ii. p. 105.) that his mode of recon- 
ciling the discordant opinions of authors, by maintain- 
ing the coheir’s alienation of joint property to the ex- 
tent of his own share of it, is consistent with the opinion 
of Vijnyaneswara. The alienation of joint property is 
comprehended in tins author’s class of gi/h ttnjit, because 
they are prohibited : and the only distinction that seems 
fairly deducible from his doctrine is, that gifts unfit by 
reason of the want of proprietary right, are necessarily 
null and void ; but that gifts unfit, because they are pro- 
hibited by general rules, maybe valid under the exceptions 
which the law allows ; such as distress, necessary support 
of the family, and pious purposes arising from indispensa- 
ble duties. (Mit. on luh. ch. i. sect. L § 29.) 

It may be objected to Vijnyaneswara, and the Smriti 
Chandrica, that the texts, which prohibit gifts of any por- 
tion of joint property, or of the whole of a man’s sole 
property, thereby distressing his family, equally lorbid 
sale and mortgage of it: so that these also would be 
void, although a valuable consideration have been paid 
and received. Injury and injustice may, however, be pre- 
vented, by holding him and his property answerable for 
the repayment of the money or valuable consideration 
received by him: and equity perhap.s would award parti- 
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tion, for the purpose of enforcing payment from his share, 
thus rendered a separate one. (*) But, in the case of a gra- 
tuitous alienation, there are not the same difficuMes ; 
apprehend, that, under the Hindu law, aS received among 
those with whom the Mitacshara and Smriti Ghandrica 
are the chief authorities, it must be held that the disposal 
by will (considered as gift) of an undivided share of joint 
property, is not valid ; nor of any part of it, unless for 
pious purposes, or Other uses incumbent on the testator to 
provide for^ and falling within the exception Which the law 
makes to the general prohibition. 

Accompanying, is a collection of passages from writers 
of all the different schools relating to this point. 


(1) Vid, ante, p. 283. 
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M^tfoct ^ Or Letter from Henry Cokbrooke^ Esq, to S&r 
Thomas Strange, dated Calcutta, May 1812 . 

When writing a few days ago, I stated that I thought 
a Hindu’s will and testament must be governed and con- 
trolled by the general rules respecting gifts. It will hold 
good, I think, for the same things for which a gift made 
in his lifetime would do so, and no otherwise. I should 
have added, however, that his legacies to his family must 
be controlled by the rules regarding partition made in his 
lifetime by him, as father of the family. The principle I 
would lay down, is, that a man cannot confer on a stranger, 
or his oivn kin, by will, (which 1 consider to be a donation 
in contemplation of decease,) what he could not bestow by 
deed of gift, or pa7'tition of patrimony. The utmost that 
can be said, is, that he may do that by testament, whicli he 
could have done by partition, or donation between living 
persons. This is allowing all the force that can be given 
to a will, by taking it as a gift, in regard to what the tes- 
tator has power to give; and, as a partition of inheritance, 
in regard to what he can distribute, but not give away. 

The Pandit, who set about reforming a will to make it 
square with the law, in the case before the Court of the 
Centre Subah,(*) seems to have viewed the testament ex- 
clusively as a deed of partition of heritage. 

Upon the principle which I have stated, a Hindu in 
Bengal may leave by will all his own acquisitions: but 


(1) Ante, p. 410. 
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would be restricted, if he have sons, from distributing an- 
cestral property according to his mere pleasure. In pro- 
vinces, in which the authority of the Mitaeshara prevails,; 
a Hindu is restrained from giving away immoveables, and 
from making any other partition of his possessions among 
his niale descendants, but such as the law has sanctioned. 
Consequently, he would be withheld from distributing 
immoveables in a mode unauthorized by die law, but may 
bestow moveables, of which the law permits him to make 
gifts on motives of natural affection: not, however, to the 
extent of his whole property. 

In short, if there be no sons, or male descendants, and 
the property be not shared by a co-heir, the whole of his 
possessions, being his separate and distinct property, may 
be disposed of by will, as he pleases. If he have a co- 
parcener, he cannot give away his entire share of the 
joint property ; nor the whole of his possessions, if he 
have sons. 
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Eix^ract a Letter from Henry Colebrooke, Esq. to Sir 
Thomas Sif'ange, dated Calcutta, July 22, 1812. 

Upon reference to adjudged cases, and upon considera- 
tion of the inferences to be drawn from them, and the 
principles held to have been settled by these judgments, 
I find occasion to correct that part of my letter on the sub- 
ject of wills by Hindus, in which I said that a Hindu in 
Bengal may leave by will all his own acquisitions ; but is 
restricted from distributing ancestral property among 
his children, according to his mere pleasure. 

It is true, that if he make a formal partition of heritage, 
he is subject to restrictions ; and no express decision has 
weakened the strict rule of law on this point. But a 
deed of gift, by which the ancestral property was un- 
equally distributed, (or was given to one son with a very 
inferior provision for the rest,) has been held valid by a 
solemn decision of the former Court of Sudder Dewanny 
Adawhit ; and I understand that, in numerous instances, 
wills of Hindus, disposing of the ancestral as well as 
acquired property, according to the testator’s pleasure, 
have been allowed by the Supreme Court; 

It appears to me an inconsistency, that a man may do 
that by gift or will which he may not do by a formal par- 
tition ; and the Hindu legislators might have saved them- 
selves the trouble of providing rules to regulate a father’s 
distribution, if the whole may be evaded by the easy ex- 
pedient of calling the distribution a gift, instead of a par- 
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tition. i But since the point is here a settled one, what I 
said on the subject may require modification. A Hindu 
in Bengal may leave by will, or bestow by deed of 
gift, his possessions, W'hether inherited or acquired; 
and the gift or the legacy, whether to a son or to a 
stranger, will hold, however reprehensible it may be^ as 
a breach of an injunction and precept. 
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&Mrdtt of a Lettet ffom Henry Colebtooke, Esq. to Sir 
Thomas Strange^ dated Calcutta, Dec. Z, 1812 . 

In tespetit to a Hindu’s will, I have, according to my 
promise, examined the Smriti Chandrica, with the view 
of furnishing any further information it might contain on 
the doctrines of Hindu law, which can be brought tO bear 
on the case in question. 

I find much difficulty, adverting to the positions main- 
tained in that work, to admit any power in a joint owner 
to give away his proper share, yet unseparated, of the 
common property, whether by will, or by gift in his life- 
time, without the consent of his undivided brethren. 
The author of the Smriti Chandrica, speaking of common 
property, of which a gift is forbidden by the law, observes, 
that this regards common ways, and other things Com- 
mon to many ; but property belonging to an undivided 
family (he says) may, in certain circumstances, be given 
away, since the consent of all parties concerned may be 
easily had in this instance, though not so in the case of a 
public way, common to great numbers. It is afterwards 
observed, that an owner may give away his owm acquisi- 
tions, without the consent of his undivided brethren, but 
not so joint hereditary property. The author, however, 
goes still further in regard to immoveables ; restricting a 
sole owner from selling, pledging, or giving away, with- 
out consent of kindred, immoveable property acquired by 
himself, unless it exceed the necessary subsistence of the 



APPENDIX TO 


4S6 

family, or unless the wants of the family, or other distress, 
require it to be parted with. 

This last restriction naturally suggests the doubt, whe- 
ther the prohibition in this, or in the former case, is to be 
taken as invalidating the act of an owner, who shall per- 
sist in disfwosing of his property against the injunctions of 
the law. But no hint of such a distinction (which is to 
be found in the writings of the Bengal school, between 
gifts valid, though forbidden, and gifts either void or 
voidable) is contained in the Sinriti Chandrica. The 
author, on the contrary, maintains, that forbidden dona- 
tions shall be set aside by the sovereign authority; and 
it seems more consonant to his doctrine to say, that the 
owner’s disposal of his share of undivided hereditary pro- 
perty, without assent of partners, is voidable. 

I intended to have completed a similar examination of 
the Madhavya, with reference to the same point ; but 
the book is not just now at hand. 
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Extract of a letter from Henry Colebrooke, Esq. to Sir 
Thomas Strange, dated Calcutta, Dec. 26, 1812. 

i have examined the Madhavya since I wrote to 
you; and find nearly the same opinions as in the Smriti 
Chandrica, more concisely expressed ; but with a restric- 
tion of some importance. Madhaveya observes, in regard 
to moveables, that property, which a man himself ac- 
quired, may be aliened by him, without the assent of his 
brethren, with whom he has made no partition of wealth ; 
but not so in regard to immoveables ; adding the remark, 
that property inherited from ancestors may be given away 
by the chief brother, with the assent of the rest. He 
appears to consider all the passages cited by him in this 
place, as relating to immoveable property; and it may 
therefore be questioned, whether he contemplated any 
restraint on a joint proprietor from giving away move- 
ables, not exceeding his own share of undivided wealth. 

The subject is certainly one of considerable difficulty ; 
and I have all along felt much at a loss to give a decided 
opinion on the question of a Hindu’s will, under the law, 
as it prevails in your part of India. 
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Chundra Mala — A . . . 

Ubhya — B 

Ram Priya — D 

Daughter of Oopurna — C 


^ Afypellants. 

^ Respondents. 


Lukhee -Priya, a woman of the Hindu persuasion, and 
a widow, had four daughters, A, B, C, and Pran 
Priya deceased ; in favour of whom she executed a deed 
of gift, by which she assigned a share in a Zemindary 
to those persons, to be equally divided amongst them, in- 
serting, however, in the deed the following provision; 
“ That, during her li fe, she should make the collections of 
“ revenue as before, through her agent, but that, after her 
“ death, her four daughters, with their husbands, should 
“ be fully in possession of their several allotted shares.” 
During the lifetime of Lukhee Priya, her daughter C 
died, leaving a husband, and a daughter, D, who claims 
the share of her mother. Tire Pandits of the Sudder 
Dewanny Adawlut were required to state whether, under 
these circumstances, such claim is valid, according to the 
Hindu law. 

The substance of the answer of the Pandits was as 
follows : That, supposing the deed of gift to have con- 
tained a restriction, (niyama,) that the (jfenees should have 
no property in the gift (i. e. be incompetent to give or sell 
it) till after the death of the donor, and that it had been 
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executed, without the sanction of her (the donor’s) guar* 
dians, (a gift so made being invalid,) no light in C, who 
died before the donor her motlier, to the share assigned 
to her in the deed, was established; and, consequently, 
A fortiori, none existed in her daughter D. That the 
right in the share in question reverted to tlae donor. 


Authorities cited. 

From the Sudhitatwa, a text of Nareda cited in the 
Daya Bhaga and other books, and a text of Catyayana. 

The first shewing that a gift involving a condition, is 
not valid, till the accomplishment of such condition. 

The second shewing the dependency of a childless 
widow on the “ Swatantras,*’ or her guardians of her 
husband’s family. 

The third shewing that the gift, or other alienation of 
land, &c. made by a widow, (aswatantra,) without Ihe 
leave of the Swaiantras, is not valid. 

In illustration of, and resulting from the above exposi- 
tion of the law, (Vyavastha,) the Pandits made the foUow- 
ing explanation, and declared the subjoined points of 
Hindu law. 

No right of D, under the circumstances of the case, 
would have existed, allowing that Lukhee Priya had ob- 
tained the leave of her guardians to dispose of the pro- 
perty as expressed in the deed. 

The mention ol such leave was only made, to sliew the 
necessity for it, in order to give validity to such an act of 
the widow Lukhee ; and consequentiy the validity or 
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Otherwise of the gift made in favour of the three donees, 
who . had survived the donor, depended on the circum- 
stance of the donor’s having, or not having, obtained the 
leaive of the persons alluded to. The Pandits, it was to 
be observed, did not from the deed (written in the Ben- 
gallee language) understand it to contain any thing esta-' 
blishing the right of the husbands, as joint donees witi 
their wives, the daughters of the donor : which might be 
inferred from the statement of the case. The points of 
Hindu law declared by the Pundits were these : — 

Whatever act affecting his propcj'ty a Hindu was compe- 
tent to perform, his widow, on whom such property by the 
operation of the law may have devolved, with the sanction of 
her guar dians, may execute. In Bengal, according to the 
law as there received, a Hindu may aliene, by gift or 
otherwise during his life, to whomsoever he pleases, land, 
and other property, without reference to the manner in 
which the same may have been acquiredJf) Should he 
give away, or otherwise aliene patrimonial land, without 
the concurrence of his sons, in a manner other than that 
in which it would have devolved by law, such gift, or 


(l) This is the tenour of ay MS. containing the result of the conference which 
I had with the Pandits of the Sudder Dewanny. I well recolk^ct more 
than once minutely explaining to them what I )jad written, and their ad- 
mitting that 1 had correctly stated tlieir opinion. It aj)j)ears, however, 
that an inadvertence on their part, or a mistake on mine, was here com- 
mitted,. J3y tlje doctrine of the Daya Bhaga, (which is the groundwork 
of the Hindu law of inheritance, as received in Bengal,) it is most clear, 
that a man may not aliene his real ancestral estate without the consent of 
his sons, &c. And this indeed have the same Pandits, on other occasions, 
adopted as their opinion. There is no part of the Baya Bhaga so unsatis- 
factory, as that where the autlior attetupts to prove the absolute right of 
aliening selfracquired real property ; t^nd it may be observed, that the 
argument used would be equally good, to establish the validity of the 
transfer of the same property micestraL S. 



alienatipn is valid, although morally wropg, aud the per- 
son, in question is guilty of an immoral act thereby. 

, By the doctrine of tlie Benares school, and that cur- 
rent in the tract of countiy designated Mithila, , a 
Hindu may only give a-wa-y moveable property, however 
pbtained. Whatever a Hindu, according to his pleasure, 
is competent to give, whilst living, he may assign in the 
same manner by a will, (siimbit patra,') or deed of gift, to 
take effect after his death. A power, however, of revoking 
such will, or post-obit gift, always exists ; and such a gift 
or legacy lapses, by the previous death of the donee, or 
legatee ; or, in other words, reverts to the surviving tes- 
tator, or donor : a difference however prevails, with regard 
to the act of tlie husband, and that of the wife, on whom 
by operation of the law his estate has devolved. He, in 
his lifetime (in Bengal) might have given away his real 
estate in any manner, against the consent of his sons, or 
the heirs, on whom it would devolve by operation 0;f the 
law ; being guilty only thereby of an immoral act. 

The wife, on the contrary, on whom her husband’s 
estate has so devolved, must, in the case of her wishing 
to give away any of such estate, in a manner other than 
that in which it would devolve by operation of law, not 
only obtain the sanction of her legal guardians, but also 
that of the next heirs; or those whose eventual right would 
be affected bp such gift. It is to be observed that, in the 
case in question, the donees are the next, and presumptive 
heirs to the donor ; and the object of the gift appears to 
have been that of obviating any contingent di.squalifica- 
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tion to right by inheritance, or the operation of the Jaw ; 
as, for instance, if either of the daughters should prove 
barren, and become a childless widow, in which case 
such daughter, though not an heir, would take, in virtue 
of the deed of gift, an equal share with her sisters, the 
whole having tacitly given their assent to their mother’s 
executing a deed, by which a right in the estate might 
possibly be established in one, not competent to inherit 

S. 
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Ishaun Clnuid Roy, . . . AppeUxitit. 
r. 

Ishwar Chund Roy, . . . Reftpondeut. 

Appellant is the uncle of Respondent, the present Ra- 
ja of Nuddea; and claims from him one- fourth of that 
Zemindary, upon the ground of his being one of the four 
sons of Raja Kishun Chund, (the grandfather of Re- 
spondent,) and therefore entitled to one-fourth of his landed 
property, agreeably to the Hindu law. It appears that 
Raja Kishun Chund bequeathed by two wills (the one 
in the Bengallee, the other in the Persian language) the 
whole of the Zemindary to his eldest son Seebchund, 
who accordingly succeeded to the Zemindary, and ob- 
tained a Dewanny Sunnud from government. Raja 
Seebchund also bequeathed tlie whole of the Zemindary 
by will to his eldest son Ishwar Chund, the Respondent. 
The authenticity of the above wills is established ; and a 
majority of the Pandits referred to have declared them 
valid, according to the Hindu law. It further appears, 
from the genealogical table of the family, delivered in by 
the Canongoes, that the Zemindary of Nuddea has never 
been divided ; and by the 137th article of the Regula- 
tions, it is directed that, in cases of succession to Zemin- 
daries, the judge do ascertain whether they have been 
regulated by any general usage, of the Pergunnah where 
the disputed land is situated, or by any particular usage 

2 o 2 
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of the family suing ; and do consider in his decision the 
weight due to the evidence on this head. It appears 
therefore that the Appellant’s claim is contrary both to 
law, and the usage of the Zemindary. 

The Appellant, however, is entitled to a maintenance ; 
and the judge has awarded to him the further sum of 
S“. R^ 250 per month, to be paid from the Zemindary, 
in addition to the sum of 250 before received by him ; 
upon the ground that the former sum was inadequate to 
his situation and circumstances. 

(Signed) G. H. Barlow, 

Examiner and Reporter to the Sudder Dewanny Adawlut. 
Feb. 23, 1792. 
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Answer of the Pandit of the Court of the Recorder 
of Bombay, 

Upon a reference to him as to the competency of a Hindu 
to dispose of his property by will, considering' him 
first, as a member of an undivided family, and next 
as divided. Communicated by Sir John Newbolt, 
acting as Recorder. 

There is no mention of wills in our Shaster: therefore 
they ought not to be made. If it be said that it is lawful 
for a father to divide his property during tlie life, that is 
true ; but then it must be done agreeably to the Shaster; 
he cannot divide it according to his pleasure ; and if he 
does, his partition will be liable to be corrected ; so that 
the Shaster is the only rule. An undivided family hav- 
ing no power individually, but collectively only, no 
member can, without the concurrence of all, (express or 
implied,) dispose of any thing. Where a division has 
taken place, and the family of the individual is sufficiently 
provided for, an alienation is competent, but not even 
then of the immoveable property. The deceased mem- 
ber of an undivided family leaving no son, his share of 
the joint property does not descend to his widow, but 
.survives to the brothers, or other co-heirs. Thus I have 
written what is the practice of this countr 3 ^ 

(Signed) Bapoo, Pandit of the Recorder s Court. 

Ath Madhow of the dark fortnight, 

1734, of Salivahan. 
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FROM THE PANDIT OF THE COURT AT 
TELLICHERRY. 

1. Can a Hindu dispose of his property by will? 

According to the text of Nareda, the father is not at 

liberty to dispose of his property except in due proportion 
to all his sons, and according to the Shasters ; nor does 
the Shaster authorize a person to dispose of his property 
at discretion. 

2. Can a Hindu, of an undivided family, do so to any 
and what extent ? 

According to the text of Yajnyawalcya, the father 
has control over pearls, corals, and such like valuables ; 
immoveable property appertains to the issue of the family ; 
the father and grandfather have no control thereupon. 
The father may, however, bestow clothes and ornaments at 
pleasure ; and the receiving and using the same is war- 
ranted. The receiving and using immoveable property 
from the father, will not be held valid. Although the 
father himself should have acquired property, in addition 
to the ancient immoveable property, as also bondsmen, 
he is not at liberty to dispose of the same by sale or gift, 
without the consent of the family. Such is the ordi- 
nance of the Shaster. A member of an undivided family, 
may, however, dispose of a trifle out of the moveable 
property, as before observed. 
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3. Can one of an undivided family, consisting of two 
only, so dispose of half of the property, leaving his 
coparcener’s moiety undisturbed ? 

It is stated in the text of Nareda, that it is necessary a 
division should be previously made, with the concurrence 
of all the members; wherefore the disposing, to the extent 
of one’s share at discretion, is not legal. 
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Extract of a Letter from Sir Thomas {grange to H. Cole- 
bi^ooke, Esq. dated October, 12, 1812. 

With regard to the question about wills, it came before 
us in an equity suit, in which an annuitant called upon 
the Defend&nt, an executor, to make good to him a pro- 
vision left him by the will of the Defendant’s testator, 
the parties being Hindus. The Defendant was nephew 
to the deceased, who had taken upon himself to dispose 
ad arbitriurn of a very large undivided estate, consisting 
of property of every description. We tliought, and held 
it doubtful, whether a Hindu could make a will at all ; 
and, at all events, it seemed to us, that he could not so 
dispose of undivided property. The bill was therefore 
dismissed, the Court not having perhaps sufficiently consi- 
dered whether hemiglit not do so, to the extent of his own 
share, especially so far as acquired by himself ; assuming, 
for the sake of argument, the competency of this mode of 
alienation. Our decision was recent, when I took the li- 
berty of troubling you with questions on the subject ; and 
the property being more than considerable enough to 
bear extended litigation, we have since directed the cause 
to be reheard, that these important points, hitherto afloat 
with us, may be solemnly settled. It will be reheard in 
the first term of next year. It gives me great satisfaction, 
in the mean time, to see that you were to be good enough 
to look into the authorities prevalent with us, expressly 
for the purpose of enabling you to tell me what the law 
upon the subject is in this part of India, without regard 
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to the decisions of the Sudder Dewanny Adawlut, or the 
Supretne Court at , Bengal, founded, as they must be pre- 
sumed to be, upon doctrines that may not have been 
adopted to the Southward. Lord Mansfield once, in the 
case of a void will, took occasion to observe that the 
Statutes of Distributions (as they are called) had made an 
exceeding good will for every man. The observation is, 
1 think, applicable to the Hindu, with whom the law of 
inheritance seems to me to be well and equitably settled ; 
and, supposing the point to be one of a merely speculative 
nature, I would rather have property allowed to descend 
among them, according to their ancient canons, than leave 
it to every man to prescribe for himself a new law of suc- 
cession. One thing I observe in all the wills made by 
Hindus of Madras, that a great proportion of the property 
is bequeathed to superstitious uses ; the proportion is 
commonly in the ratio of the iniquity with which it has 
been acquired, or of the sensuality or corruption to which 
it has been devoted. Sic hi non ipsis meUif leant , 1 would 
rather see it distributed in their families, Hic. &c. 
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PROVINCIAL COURT, CHITTORE. 

June 21, 1811. 

On an engagement,in writing, to pay a sum of money, 
the Defendant admitted the writing, but refused to pay, 
alleging that he gave it for an appointment to the situation 
of Shcristadar, and for no other consideration. The 
Plaintiff proving no other, the Pandit reported as fol- 
lows: — The engagement is void by the Hindu law, the 
consideration being a corrupt one. If one, sued for a 
debt, disputes it, but it is proved against him, he must not 
only pay the demand, but, for falsely denying it, he is 
liable to be fined in a sum equal to the amount. On the 
uther hand, if the Plaintiff fails, he is liable in double the 
amount, for his false claim. 

liemcvrkx. 

“The Hindu law allows a corrupt payment to be re- 
“ covered, on proof of the corrupt consideration. Ja- 
“ gannatha’.s Dige.st, b. ii. ch. 4. lx. For the law im- 
“ posing- a penalty on the party that is cast. See Id. b. i. 
“ ch. 6 cclxxvi.” C. 

“ Falsely denying," and “ failing in proof,” are term.s 
admitting of great latitude of interpretation. Construing 
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the words of the Pandit literally, it would appear he 
thought an equal sum should be taken from the Defend- 
ant, and double from the Plaintiff, on their respectively 
failing in their suit, or defence ; but this is not the law. 
The law is, that these are the highest rates of line, that 
are in any case to be imposed ; to be mitigated, or relin- 
quished altogether, as the king, in his discretion, may 
judge of the conduct of the parties. Menu says, “a small 
fine” only shall be taken from the Defendant ; and cer- 
tainly, the moral guilt of resisting a just claim, can never 
be so great as that of pursuing a false one. Other autho- 
rities ordain other rates for both. E. 
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ZILLA OF BELLARL 
July 1, 1807. 

Timmarah, t>. Veneapah. 

Upon the trial of this action, a certain sum has been 
awarded to the Plaintiff, Vhich the Defendant is in- 
capable of paying ; but the Defendant’s son has a shop in 
Bellari, where he carries on business, and no division of 
property having taken place between the father and son, 
does the Shaster authorize the son’s being called upon 
for the sum in question? 


Answer. 

For a debt incurred on account of the family, the head 
of it shall be held responsible; but, should a father con- 
tract one for the purchase of spirituous liquors, or de- 
bauchery, or other improper objects, it is not obligatory 
on the son ; nor shall a son be called upon to pay his 
father's debts, till he have attained his legal age. Sub- 
ject to the.se. considerations, it appearing in the case 
referred, that the Defendant’s son is on the spot, and the 
father insolvent, the son ought to pay the sum in ques- 
tion. 

(Signed) Rii.voachary, Pandit, 

ath July, 1807. 


Remarks. 

See Yajnyawalcya, cited by Jagannatha, b. i. v. 170, 
and the Commentary. 
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It is not expressly said that the debt shall be paid by 
the son, in the lifetime of his father, who is insolvent. 
It is however declared, that he shall pay the debt of a 
father, who is oppressed by calamity, such as incurable 
disease, &c. ; and that even though no patrimony come 
into his hands. But, according to the remark of Sir 
William Jones, the obligation is moral and religious, not 
civil. See note to 1 Dig. p. 266. C. 
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ZILLA OF BELLARI. 

December S, 1807. 

Pamdhortec Vencata Row, v. Shekh Munktoom. 

The Plaintift’ in this cause, during the absence, and 
without the knowledge of Defendant, got a bond exe- 
cuted in his favour, purporting to be the obligation of the 
Defendant, and the Defendant's mother; but subscribed by 
the mother alone. This being the case, is the Defendant 
responsible for the amount? 


Ansiver. 

According to Kartyancha, “ when a man leaves his 
“ home, and a debt for the good of the family is con- 
“ tracted, whether by his slave, his mother, his wife, or 
“ his scholars, the head of such family must pay the debt; 
“ and if he is absent, his son must discharge it. ’ In 
the case before us, if the Plaintiff got the Defendant’s 
mother to write a bond in his favour in her own name 
and that of her son, without informing the Defendant 
thereof, it is not a good bond ; yet, if the mother con- 
tracts a debt to defray the family expenses, the son must 
pay it ; but if it was contracted on her own account, she 
must pay it herself. 

(Signed) llrNOACiiARY, Pandit. 
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Remark. 

Unless theie is positive proof that the debt was con- 
tra,cted for the support of the family, destitute of all other 
means of subsistence, tlie son would not be liable in this 
case. £i. 

See the principle stated in Jagannatha’s Digest, book i. 
texts clxxxix. cxci. cxcii. cxciii. and clxxxi. 
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ZILLA OF COMBACONUl. 

Feb. 26, 1807. 

The Plaintiff lent five hundred gold chuckrums to one 
Chinnapan, the son of the Defendant, who thereupon gave 
him a writing for the money in the name of his father ; 
and Chinnapan being since dead, is the debt recoverable 
against the Defendant, the father? 

Answer. 

There being no proof that the writing was given by 
the authority of the father, or for the support of his 
family, it cannot be enforced against him. 

Remarks. 

“ See Nareda, cited by .Tagannatha, Dig. b. i. text 
“ cxciv.” C. 

“ Certainly not.” E. 
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ZILLA OF COMBACONUM. 

May 3, 1808. 

Upon a judgment for the Plaintiff, and an order to sell 
the lands of the Defendant in satisfaction, a third party 
intervening, alleges the land to be in mortgage to him, 
for money borrowed, of which proof is adduced. Is the 
land, under these circumstances, liable to be sold in 
satisfaction of the Judgment, subject to what is due on 
the mortgage? 


Answer. 

It may be so sold, for the proposed purposes. 


Remarks. 

“ Certainly it may be sold, .subject to the mortgage. 
“ See Jagannatha, on a passage cited in the Dig. b. ii. 
“ ch. iv. 28.” C. 


“ This species of assignment of land is in very frequent 
“ practice, where proprietary right in land exists, and is 
“ commonly called Bhogjjarn, ‘ that vjhich is to be cn- 
“ joyed' The holder of land .in Bkogyarn tenure i.s, in 
“ every thing but name, the owner; he cultivatc.s, pays 
“ the land-tax, and all other dues, and enjoys the whole 
“ produce; and he may also, if there be no special agree- 
“ ment to the contrary, dispose of his interest in it. 1’he 

2 fi 



45G 


APPENDIX TO 


“ original proprietor retaining solely a right of redemption, 
“ (never abatcable,) it is this latter right only that is sale- 
“ able, to answer any other demand upon him. In the 
“ province of Malabar, whole districts are thus hypo- 
“ thecated, the Jummum right, or superiority, is con- 
“ stantly transferred, without in the least affecting the 
“ occupancy of the land, or the rights of the occupier.” 

E. 
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ZILLA OF CHINGLEPUT. 

July 10, 1807. 

Kesavummall, v. Sreenivasiangar. 

On examination of the accompanying petition and de- 
positions, &c. it is referred to the Pandit to say, whether 
the PlaintifF s suit be maintainable for the land mortgaged 
to him, or for the money lent? 

Answer. 

The term stipulated for payment having expired, and 
the money not paid, the land having been assigned for 
enjoyment, the Plaintifi’ can sue only for the land, not for 
the money borrowed upon it. 

(Signed) 

Tf;roo.maly Kistnama CiiAniAR, Pandit. 

Remarks. 

There is nothing directly in point. — If a sale were in 
the contemplation of the parties, it is become absolute, 
and no suit can be brought for tJie money. If the usu- 
fruct were accepted in lieu of interest, the creditor could 
not come upon the debtor for the insufficiency of the 
pledge. But if the pledge were merely security for the 
debt, surely the creditor may claim his money. C. 

Lands held in Bhoagyarn, under agreement with the 
proprietor that they shall pass in full proprietary to -the 

2 n 2 
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holder, in case certain conditions are not performed, 
pass accordingly, on failure in the performance of those 
conditions. Money cannot be recovered, because the pay- 
ment of money is not stipulated. E. 
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2ILLA OF CHINGLEPUT. 

August 20, 1803. 

Above thirty years ago, the owner of a garden mort- 
gaged it for forty pagodas, agreeing that the lender 
should have the use of it, in lieu of interest ; but without 
delivering the garden accordingly. Is the money, which 
remains due, still recoverable? 

Answer. 

The money borrowed, with the interest due upon it, is 
recoverable. If the debtor be unable to pay, the mort- 
gaged property must be sold, and what is due discharged 
out of the proceeds. 

Remarks. 

The default of the debtor, in not delivering the pledge, 
certainly did not exonerate him from the debt. But the 
lapse of time miglit have been taken advantage of against 
the creditor, who should have sued for the possession of 
the pledge which was witljheld (V'^rihaspati, cited by Jagan- 
natha, b. 1. cxxvi.) within twenty 3 mars. (Yajnyawalaya, 
ibid, cxiii.) For, although pledges are excepted from the 
rule of limitation, the exception must be understood to 
relate to such as are in the hands of the pledgee. C. 


To the same eflect, by 


E 



454 


appendix to 


ZILLA OF COMBACONUM. 

April 2, 1811. 

If lands are pledged as Adhi or Bandhaca, (two dif- 
ferent forms of security,) with a condition, that if the 
money borrowed be not paid at the time agreed, the mort- 
gagee shall enjoy them, upon the condition being broken, 
can the mortgagor redeem his land, by payment of the 
money after the time? 


Ansti)er. 

If the land remained in possession of the mortgagor, 
he may; — otherwise, if the mortgagee had been let into 
possession. 


Rt marks'. 

There is not any passage of law expressly in point, re- 
garding the distinction taken in the answer. It is as- 
sumed, seemingly, from passages, w'hich inculcate the ne- 
cessity of possession of a pledge. (Jagannatha, Dig. 
b. 1. exxv. exxvi.) If the creditor have possession of the 
pledge, or a lien on it, he should proceed in the manner 
indicated by passages of Yajnyawalcya, &c. (Jagannatha, 
b. 1. cxxiii.) In no case can the pledge be forfeited with- 
out that formality, or a time allowed to the debtor, (ibid, 
cxv. cxvi.) which implies notice to him. If he have not 
possession, he of course could not foreclose, without no- 
tice and apjdication to a tribunal. C. 
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ZILLA OF CHINGLEPUT. 

Jan. 15, 1805. 

The Plaintiff sues on an instrument purporting to be a 
mortgage for money borrowed ; but the mortgagee never 
having had possession, is it valid as a mortgage deed ? 

Answer. 

The deed (referring to it) purporting that Veneatasa 
Pillay and Teroovergada Pillayhad mortgaged the ground 
in question, and borrowed one hundred and eight pagodas, 
on condition that the money should be paid within a time 
that is past, and, if not, that then the lender should be at 
liberty to sell the land ; the lender never having had pos- 
session of it under the deed, in any manner, or part, the 
deed has no validity as a mortgage deed. 

(Signed) 

Teroomaly Kistnama CuARfAH, Pandit. 


Remarks. 

This is founded on passages which inculcate the neces- 
sity of possession, to ensure the validity of a pledge or 
mortgage. See Jagannatha, b. 1. cxxv. cxxvi. It is of 
course not applicable to a sort pf mortgage much in use in 
Hindustan, termed Drishta bandhaca, where the pledge is 
assigned to the creditor as a security, without possession, 
or intention of possession, till the stipulated time arrive. 

C. 
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Yajnyawalcya says, “ In the acquisition, where there is 
“ not any assignment, there is no validity.” But the least 
would do : — for example, if the mortgage deed had been 
drawn up in the house mortgaged, both parties being 
present, actual enjoyment, (possession,) or, if the key 
had been delivered to the mortgagee, virtual possession 
might be inferred. E. 
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ZILLA OF CHINGLEPUT. 

Jan. 15, 1811. 

The land of the Defendant being under sequestration 
for a debt, it appears that it is under mortgage to another 
for money borrowed, but not yet payable. Can the 
sequestration be enforced ? 

Amwer. 

It having been agreed that the mortgagor should remain 
in possession, till default of payment, the house cannot 
be sold under the sequestration, till the mortgagee be 
discharged. 

(Signed) Alega Sinjara Chahiek, Pandit. 

Remarks. 

This mortgage is of the description called in Hindustan 
Drishta bandhacu. Being prior to the sequestration, it 
must be satisfied, before any part of the mortgaged pro- 
perty is applied to the liquidation of another debt. 

C 


To the same effect, by 


E. 
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ZILLA OF VERDACHELLUM. 

Jan. 30, 1807. 

Narrain, v. Soonia Moodiliar. 

The father of the Plaintiff having, near thirty years 
ago, lent money upon mortgage, is a suit for its recovery 
now maintainable ? 


Answer. 

1. When money has been borrowed on mortgage, 
without any period specified for redemption by payment, 
it may be sued for at any time. 

2. Where a time is limited, but not kept, and the thing 
mortgaged has, in default of payment, been expressly 
substituted, a suit is not maintainable for the money, after 
fourteen days from the day of payment. 

3. If the agreement be, that the lender should enjoy 
the profits of the thing mortgaged, in lieu of interest, — in 
such case, a right to recover continues as long as the 
money remains unpaid. 

(Signed) Shkenewasa Charloo. 

Remarks. 

1. This is applicable, where the profits are not ac- 
cepted in lieu of interest. 

2. That is, if the creditor have foreclosed the mortgage, 
and taken the property in discharge of the debt, (.lagan- 
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natha, Dig. b. 1 . cxvi.) he cannot afterwards come upon 
the mortgagor. 

3. No suit can be maintained to enforce payment 
before the mortgagor is disposed to redeem his pledge. 
The creditor has accepted of the profits in lieu of interest, 
until the owner’s convenience. C. 
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APPEKDIX TO 


ZILLA OF COMBACONUM. 

May 20, 1808. 

Upon a note for a sum borrowed, payable at a cer- 
tain day, is the lender bound to receive it, if tendered to 
him by the borrower before the day? 

Answer. 

He is not. 


Remarks. 

This is obviously right, though the Hindu law is silent 
on the point. C. 

The Hindu law of contract being founded entirely on 
reason, and not on special ordinance, or national usage, 
the only observation of which the opinions ranging under 
this title are susceptible, is a general one ; viz. that when 
they contradict common sense, they must be wrong. To 
this, I am aware of but one exception, namely, the assign- 
ment of rates of interest, increasing in the inverse order 
of the castes ; a practice, though expressly ordained by 
the law, now seldom observed. E. 
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ZILLA OF BELLARI 

Junes, 1807. 

Timmanah, v. Veneapah. 

The Defendant, some years ago, executed a writing to 
the father of the Plaintiff, binding himself to the payment 
of one hundred pagodas, borrowed with interest at twelve 
per cent; and now the interest, exceeding the principal, 
to what extent is he liable? 


^nstver. 

According to Menu, when the debtor, from the long 
standing of the debt, is unable to pay both principal and 
interest, he is compellable to pay the interest only, and 
to give a fresh engagement for the principal. If, in such 
a case, the interest equals the principal, the debt is to be 
liquidated b)’- payment of one-fourth. 

( Signed ) FI u \ o a t; 1 1 a r v , Pandit . 


Reniarkx. 

See Menu, ch. viii. v. 154.’ The principal can only 
be doubled. See Harita, cited by Jagannatha, Dig. 
b. 1. lix. &c. The authority for reducing the accu- 
mulated debt in such case to a fourth part, has not been 
found. C. 
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Menu is wrongly interpreted ; and, from what Shaster 
the law of the latter part of the opinion is taken, it 
would be vain to inquire. The Plaintiff was entitled to 
recover the full amount of the debt, and interest not ex- 
ceeding that amount. E. 
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ZILLA OF CHINGLEPUT. 

Oct. 26 , 1802 . 

S. Ramanjummall,y. Permall Naikin. 

The Defendant became security to the Plaintiff for a 
sum of money borrowed by one Aude Naikin deceased, 
payable on demand. No demand was ever made on 
Aude Naikin during* his life. Is the money recoverable 
of the surety? 


Amtver. 

It is not, unless he have property in his hands belong- 
ing to the estate of Aude Naikin. 

(Signed) T. Kistnama Chauiaii. 


Remarks. 

The decease of the debtor does not exonerate the surety, 
unless indeed he was merely surety for appearance; 
which does not seem to have been the case in the present 
instance. C. 


If he have money belonging to the estate, he becomes 
liable, not as surety, but as receiver of the property ; vie 
tha gruhah. E. 
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APPKNDIX TO 


BOMBAY. 

May 27, 1811. 

If moiiey be borrowed by one on the security of an- 
other, and the borrower residing out of the jurisdiction, 
the surety dii^, can the debt be recovered against the son 
of the surety? 

Answer. 

The son of a surety for the appearance of another, is 
not liable for his father’s undertaking; but the son of a 
surety for the debt must pay it, in default of the bor- 
rower ; with this distinction, that the father is liable for 
interest, the son for the principal only. 

(Signed) Vistrue Pandooruno. 

Remarks. 

Sec Jagannatha’.s Digest, b. 1. cxliv. and clxii^ — 
clviii. C. 

E. 


This is the law. 
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ZILLA <)F BELLARI. 

Nov. 17, 1807. 

Samy Kesogee v. Gooty Curnum Appiah. 

In 1798, the Defendant’s father executed a writing for 
fifty rupees, payable in a month, and lived till 1802, with- 
'out any demand having been made upon him for payment. 
The son, on this ground, resists the demahd now made. 

^nstver. 

The father who borrowed the money being dead, the 
son should pay it; a father’s desire for a son being, among 
other considerations, with a view to his discharging his 
debts. Having been contracted within ten years, it is 
payable by him in the present instance. 

Remarks. 

Certainly ten years is the shortest limit of action 
known to the Hindu law. See Yajnyawalcya, cited by 
Jagannatha, b. i. 113. C. 

To the same effect by E. 


2i 
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BOMBAY. 

An acknowledgment of a debt in writing having been 
attested by one witness only, and the debtor denying his 
signature, can it be proved by the only attesting witness ? 

Answer. 

' l^both parties have consented to abide by the evidence 
of one witness only, he may be received ; but should 
either party object, his single testimony is inadmissible. 

Remarks. 

Yajnyawalcya authorizes the admission of a single 
witness, by consent of both parties. (Book ii. ch. iv. v. 5.) 
But Menu and Vyasa authorize it without this restriction. 
See Menu, ch. viii. v. 77. Vyasa’s words are, “a witness, 
“ who is unimpeachable as to his conduct, and acquainted 
“ with his duties, and whose speech is conformable with 
“ facts, shall be sufficient, though single, especially in the 
“ case of violent crimes.” The author of the Virametro- 
daya cites that passage in proof of the position, that “ one 
“ who is recognized by the king and the caste, as a just 
“ and sensible man, may be singly a witness.” C. 

The best procurable evidence is, at the discretion of 
the judge, in all cases admissible. The consent of the 
parties gives it no additional validity. The admission of 
a single witness by consent, where the law without it re- 
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quires a plurality, applies to cases where doubts are to be 
cleared, not facts to be ascertained. As, where it is 
doubted whether the custom of Stri-bhaga exists in a 
certain caste ; — a single instance cannot establish a cus- 
tom ; it requires many witnesses to prove it: many, per- 
haps, cannot be adduced ; but there is a single person 
who happens to be well acquainted with the customs of 
the caste j*he may be admitted, not to prove the custom — 
to that he is incompetent — but to clear the doubt. This, 
however, does not in any way apply to the case of a sidgle 
attesting witness. If his credit be good, a single witness 
is as competent as twenty, to prove the fact of the instru- 
ment in question having been given by the Defendant. 
Three witnesses are mentioned in some texts as being 
proper, not necessary ; and even the propriety is by some 
confined to cases where the contract is verbal, not 
written. E. 


2 I 2 
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APPENDIX TO 


ZILLA OF VERDACHELLUM. 

January G, 1809. 

P. Chedunibra PUlay, v. Conda Pillay. 

The parties are cousins, between whom no division 
has taken place. Cooteya Pillay, the fraternal nephew 
of the Plaintiff', himself entitled to a share of the property 
in dispute, being called as a witness on the part of the 
PlaintilF, is he competent? 

Answer. 

Cooteya Pillay, being himself a parcener, is not ex- 
aminable as a witness on the part of the Plaintiff'. 

Remarks. 

Those must not be admitted who have an interest in 
the matter. See Menu, ch. viii. v. 64. C. 

The law says, and the authorities are many, that, in 
cases of partition, the evidence of kinsmen is not only ad- 
missible, but preferable. In all cases, however, evidence 
must be regulated by discretion ; and, notwithstanding, 
therefore, the preference given by the law to kinsmen, in 
cases of partition, the judge ought to reject doubtful, cor- 
rupt, or manifestly partial evidence. But, in the present 
case, putting the two first out of consideration, what cause 
was there to fear, that the circumstance of Cooteya Pillay 
being a parcener, would induce him to give partial evi- 
dence in favour of the Plaintiff? The contrary is the na- 
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tural inference ; for there is ground to fear that he might 
be induced to give partial evidence against him, from mo- 
tives of personal interest ; for, if the Plaintiff be admitted 
to a share of the estate, Cooteya’s must be proportionably 
reduced. Neither in law, therefore, nor reason, are there 
any grounds for rejecting his evidence. E. 
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ZILLA OF VERDACHELLUM. 

C, Sashtab, v. P. Veneata Soobyah. 

Veneata Lachemy Honmall, a witness on the part of 
the Defendant, (a Brahminy woman,) having lost her hus- 
band about a year ago, has since got her head shaved ; 
upon which it is objected, that she cannot appear before 
the Court. — -Qu. Is this so? 

Answer. 

According to the custom of the country, the woman in 
question cannot appear before the Court to give evidence. 

Remark. 

The appearance of the woman, under the circum- 
stances stated, would not, according to the custom of the 
country, be decent. But why not depute an agent to 
examine her, as allowed in such cases by the regulations ? 
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ZILLA OF BELLARI. 

April 7, 1810. 

Gheriuppab, v. Sasachallum. 

To the Pandit. 

The point at issue in this case being involved in great 
obscurity, you are directed to say whether, in such a case, 
the Shaster authorizes the judge to administer an oath to 
the parties for the discovery of the fact ; and wliat is the 
most solemn form of administering it to these parties, 
who are of the goldsmith caste. 

Answer. 

The judge has a discretion in such a case ; and the 
goldsmiths being descended from Visvahurrna, oaths must 
be administered to them in the presence of the goddess 
Cali. They ai’e taken by them fasting, having a red 
cloth, wetted, thrown over them, with a vermilion mark 
on their forehead, and a wreath of flowers round their 
necks : at the same time extinguishing the light, which 
is kept burning in the Pagoda. 

(Signed) Rungachakv, Pandit. 

Remai'ks. 

The answer seems to allow too great a latitude for 
administering an oath to a party, which, in fact, is ordeal. 
Catyayana says, “ Supernatural proof is not required, if 
“ witnesses be forthcoming ; nor shall trial by ordeal, nor 
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“ by oral evidence take place, in cases where written docu- 

ments exist. But, when the evidence of witnesses is 
“ equally balanced, let the truth be cleared by (oath or) 
“ ordeal.” — Vyasa also declares, “ Ordeal, though ad- 
“ ministered in due form, may contradict the truth 
“ through the power of charms, incantations, and drugs : 
“ not so an honest witness.” 

The author of the Virametrodaga, ioWovfxa^ the Mi- 
taeshara, observes, that “ Oaths, as ascertaining the fact 
“ only upon failure of human means of proof, fall within 
“ the definition of ordeal ; but are discriminated, because 
“ the instantaneous ascertainment of the truth constitutes 
“ ordeal; whereas oaths are the means of discovering it 
“ by an event subsequent.” — Nareda (i. v. 103.) autho- 
rizes this recourse, only in default of all other means 
of determining the fact. “ If presumptive evidence be 
“ insufficient, let the judge make the accused undergo 
“ an oath administered on fire, or on water, or on the 
“ merits of good actions, or in some other mode, accord- 
“ ing to the value in dispute, the time, or season, and the 
“ strength of the party.” Sec also a material passage of 
Menu, ch. viii. v. 109. C. 

Oaths may no doubt be legally administered to either 
party in a suit, but not to both, as the Judge’s reference 
seems to imply. The opinion is correct. , E. 
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ZILLA OF VERDACHELLUM. 

January 23, 1807. 

Of the three sons of the deceased, the two younger 
who were absent from home at his death, returning a few 
years after, and demanding a division of die estate, the 
elder denies being in possession of any ; upon which this 
suit is instituted.- — What evidence, according to the 
Hindu law, is required to prove the estate of the deceased , 
to be in the hands of the elder brother? 

Answer. 

In the thirteenth division of the Smriti Chandrica, called 
Daya bhagum, it is held that when a concealment, such 
as is implied in the case, exists, the test of a solemn oath 
from the party is to be resorted to, by means of holy 
water, called cosha. 

Remarks. 

The passage to which reference is here made, contains 
a quotation from Catyayana, which occurs in Jaganua^- 
tha’s Digest, (book v. ver. 374.) and a correspondent text 
of Vrihaspati. C. 

The administration of an >qath would be proper, but 
whether it ought to be the cosha, or the visha pramanam, 
or any other, it may be questioned if the Pandit referred 
to was competent to determine. E. 



ZilXA OF A?ERDACHELLUM. 

June 18, 1807. 

Toiidavaroyall, v. Veneatanamian, 

The Plaintiff, alleging that he had deposited his 
paddy (rice) in the house of Patchia Gounden, apd that 
the Defendant had taken, and disposed of it, produces 
Patchia Gounden as a witness. It is objected, that Pat- 
chia Gounden has been at variaii^ with the Defendant 
for these fourteen years, having filed no fewer than four 
plaints in this Court against him. It is objected to the 
production by him of another witness, named Santa Pil- 
lay, that he was removed from his situation of accountant, 
upon the Defendant discovering to the Honourable 
Company his fraudulent conduct toward them ; and, of 
course, that he must be prejudiced. And to a third, 
named Tondavaroy Moodely, both partiality and preju- 
dice are objected. It is referred to you, the Pandit, to 
say, how far such witne.sse.s are admissible. 

Anstver, 

The seizure and disposal of the paddy having* been by 
force, if the witnesses in question are the only ones to be 
hadi their evidence may be taken, otherwise they are iu- 
admiisible. 


(Signed) 



. xixj.; ;; ' ■^4 

,ReT>iark.f. 

A professeci enemy is no witness. Nareda, 1. 5. 39, 
iMenu, cbivviii- G4. more is a known offettfler, ikuf. 
According to Catyayana, they who subsist by the eaniings 
of the party, pr perform service for him, or are his kins- 
men j or his intimate friends, or partisans, are not in 
general admissible as witnesses in his cause. Neverlhe 
less, it is laid down, by Menu, (ch. viii. v. 72.) that, in 
cases of violence, the judge must riot exaffiline too strictly 
^e comjpietepce of^witnesses^? C. 
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